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NOTICE TG THIRD-PARTY RECIPIENT
OF IRS SUMMONS

As a third-party recipient of a summons, you may
be enullied to receive payment 10r ceriain cos\s
direclly incurred which are reasonabiy neccssary to
search for, reproduce or transport records in order to
comply with a summons.

This payment is made only at the rates
established by the Internal Revenue Service to certain
persons served with a summaons 1o produce records of
information 10 which the taxpayer does not have an
ownership interest. The taxpayer to whose liability the
sumnions refates and the taxpayer’'s officer, employee,
agent, accountant, or attorney are not entitied to this
payment. No payment will be made for any costs which
you have charged or billed to other persons.

Thx rate for search costs is $5 an hour or fraction
of an hour and is limited to the total amount of person-
nel time spent in locating and retrieving documents, or
information requested by the summons. Specific sal-
aries of such persons may not be included in search
costs. In addition, search costs do not include salaries,
fees, or similar costs for analysis of material or for
managerial or legal advice, expertise, research, or
time spent for any of these activities. If itemized sepa-
rately, search costs may include the actual cost of ex-
tracting information stored by computer in the format in
which it is normally produced, based on computer time
and necessary supplies; however, personnel time for
computer search may be paid for only at the Internal
Revenue Service rate specified above.

The rate for reproduction costs for making copies
or duplicates of summoned documents, transcripts,

Part B — To be given to person summoned

and other similar material is 10 cents for each page.
Photographs, films, and other materials are reimbursed
at cost.

The rate for transportation costs is the same as
\he aclual cost necessary to transport personnel to
locaie and retrieve suminoned records or information,
or costs incurred solely by the need to transport the
summoned material o the place of examination.

In addition to payment for search, reproduction,
and transportation costs, persons who appear before
an Internat Revenue Service officer in response to a-
summons may request payment for authorized witness
tees and mileage fees. You may make this request by
contacting the Internal Revenue Service officer or by
claiming these costs separately on the itemized bill or
invoice as explained below.

Instructions For Requesting Payment

After the summons is served, you should keep an
accurate record of personnel search time, computer
costs, number of reproductions made, and transporta-
tion costs. When you are notified that the summons has
been satisfactorily complied with, you may submit an
itemized bill or invoice to the Interna!l Revenue Service
officer'before whom you were summoned to appear,
either in person or by mail to the address furnished by
the Internal Revenue Service officer. Piease write on
the itemized bill or invoice the name of the taxpayer to
whose liability the summons relates.

If you have any questions about the payment,
please contact the Internal Revenue Service officer
betore whom you were summoned to appear.

Anyone submitting false claims for payment Is
subject to possible criminai prosecution.

Form 2039-B (Rev. 11-78)
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Sec. 7609. Special procedures for third-party
summonsas.

(a) Notice.—

(1) In General.—t—

(A) any summons describad in subseclion (c) is served on
any person who is a third-party recordkeeper, and

(8) the summons requires the production of any portion of
records made or kept of the business transaclions or affairs of any
person (other than the person summoned) who is identified in the
description of the records contained in the summons.

then notice of the summons shall be given o any person so identified
e in 2 dnue al tha dau on which such service is made. but no later than
the 14ih day before the day fixed in the summons as tne day upon which
auch records ara to ba examined. Such notice shall be accompanied by
a8 copy of the summons which has been served and shall contain direc-
tions for staving e with the under su 1 (b)(2).«

(2) Suficiency of notice.—Such notice shall be sufficient il.onor
before such third day. such notice is served in the manner provided in
section 7603 (relating 10 service of summons) upon the person entitied
to notice. or 1s mailed by certified or registered mail to the last known
address ol such person. or, in the absence of a last known address. is
left wilh the person summoned. !t such notice is mailed. it shall be suffi-
cient it mailed to ihe last known address of the person entitled to notice
or. in the case of notice 1o the Secrelary under section 6503 of the exis-
tence of a f.duciary relationship. to the last known address of the fiduci-
ary of such person, even il such person or fiduciary I8 then deceased,
under a legzl disability, or no fonger in existence.

(3} Third-party recordkeeper defined —For purposes of this sub-
section, the lerm "third-party recordkeeper” means—

{A) any mutual savings bank, cooperalive bank, domestic
building and loan associatfon, or other savings institution chartered
and supervised as a §avings and loan or similar association under
Federal or State law, any bank (as defined in section 581), or eny
cred:t union (within the meaning of section 501(c){14)(A));

(B) any consumer reporting agency (as defined under sec-
tion 603(d) of the Fair Credit Reporting Act (15U.S C 1681a(N)):

(C) any person extending credit through the use of credit
cards or similar devices;

(D) any broker (as defined in section 3(a)(4) ol the
Securiies Exchange Act of 1834 (15U. 8. C. 78c(a)(4)));

(€) any attomey, and

(F) any accountant.

(4) Exceptions.—Paragraph (1) shall not apply to any summons—

(A) served on the person with respect to whose liabilily the
summors is issued, or any officer or employee of such person.

(8) to determine whether or not records of the business
transactions or aHairs ol an identitied person have been made or
kepl, or

(C) described in subsection (f)

(S) Nalure of summons.—Any summons-to which this subsection
applies (and any summons in aid of collection described in subsectlion
(c)(2}(B)) shall identity the taxpayer to whom the summons relates or the
other person 1> whom the records pertain and shall provide such other
mformation as will enable the percons summoned to locate the records
required under (he summons.

(©) Right to intervene, Right 1o Stay Compliance.—
(1) Intervention.—Notwithstanding any other law or rule of law,

is described in this subsection if it is issued under paragraph (2) of sec-
tion 7602 or under section 8420(e)(2), 6421(1)(2), 6424(d)(2), or
6427()(2) and requires the production of records.
(2) Exceptions.—A summons shall not be treated as described in
this subsection it—
(A) it is solely to determine the identity of any person having
a nqmberad account (or similar arrangement) with a bank or other
ingtitution described in subsection (a)(3)(A), or
(B) it is in aid of Ihe collection of—
(1) the liability of any person against whom an assess-
ment has been made or judgment rendered. or
(i) the liability at law or in eaui’lY of a‘n)y transferae or
iduciary of any person relerred to in clause (i). .
‘3)':gcnx':5_ wfa-m relates testmony —Far gumases af this

section—
(A) the term “records’ includes books, papers, or other

data, and ) . .

(8) @ summons requirng the giving of testimony relating to
records shall be treated as a summons requiring the production of
such records. o

(d) Reslrniction on Examination of Records.—No exan:\mahonv of
any records required to be prod d under a as to which
notice 1s required under subsection (a) may be made—

(1) belore the expiration of the 14-day period allowed lor the
notice not to comply under subsection (B)(2), or

(2) when Ihe requirements of subsection (b)(2) have been met
except in accordance wilh an order issued by a court of competent
jurisdiction authorizing examination of such records or with the con-
sent of the person staying compitance.

(e) Suspension of Statute ot Limitations.—Il any person takes any
action as provsded in subsection (b) and such person is the person with
respect to whose liability the summons is issued (or is the agent,
nominee, or other person acting under the direction or control ol such
person). then the running of any period of limitations under seciion 6501
(relating to the assessmenl and collection of tax) or under section 6531
(rolating to criminal prosecutions) with respect to such person shall be
suspended for the period during which a proceeding. and appeals
therein, with respect to the enlorcement of such summons is pending.

(f) Additional Requirement in the Case of a John Doe Summons.—
Any summons described in subsection (c) which does nol identiy the
person with respect lo whose liability the summons is issued may be
served only after a court proceeding in which the Secretary eslablishes
that—

(1) the summons relates to the investigation of a particular
person or ascertainable group or class of persons.

(2) there is a reasonable bass lor believing thal such person
or group or class of persons may fail or may have failed to comply
wilh any provision ol any inlemal revenue law, and

(3) the information sought to be obtained from the examination
of the records (and the identity of the person or persons with respect
10 whose liabifity the summons is issued) is nol readily available fom
other sources.

(g) Special Excepiion for Certain Summonses.—in the case of
any summons deacribed in subsection (c), the provisions ol sutsactions
(a)(1) and (b) shall not apply if, upon petition by the Secretary, the court
determines, on the basis of the facts and circumstances alleged, that
there i3 reasonable cause tc believe the giving of notice may lead to at-
tempts to conceal, destroy, or alter racords relevant to the examination,

any person who is antitied 1o notice of a under ion (a)
shall have the right lo intervene in any proceeding with respect to the
enforcement of such summons under section 7604.

(2) Right to stay ¢ i R i any other law or
rule of law, any person who 1S entitled to notice of a summons under sub-
seclion (a) shall have the right to stay i with the if
not later than the 14th day aftar the day such notice is given in the man-
ner provided in subsection (a)(2)—

(A) notice in writing Is given to the person summoned not to
compty with the summons, and
{B) a copy of such notice to comply with the summons is
mailed by registered or certified mait to such person and to such
office as the Secretary may direct in the nolice referred to in sub-
section (a)(1).
{c) Summons to Which Section Applies.—

to prevent the communication of iniormation from other persons through
inbmidation, bribery or collusion or (o flee lo avoid prosecution, teslify-
ing, or production of records.

(h) Jurisdiction of District Court.—

(1) The United States distric! court for the district within
which the person 1o be summoned resides or Is found shail have
jurisdiction 10 hear and determine proceedings brought under sub-
sections (f) or (g). The determinations required 10 be made under
subsections (f) and (g) shall be made ex parte and shall be made
solely upon the pelition and supporting affidavits An order denying
the petition shall be deemed a final order which may be appealed.

(2) Except as to cases the court considers of greater impor-
tance, a proceeding brought for the enforcement ot any summons, or
a proceeding under thia section, and appeals, take precedence on
the dockel over all cases and shall be asaigned for hearing and

ided al the earliest practicable date.

(1) in general. —Except as provided in paragraph (2), a
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Instructions for Completing Form. 2039

(1) Insert the name and address, including
street number, city and state of the taxpayer
whose tax liability is being investigated. If re-
turns are under investigation and bear different
addresses, or if the taxpayer during the periods
resided at several addresses, and his present
address is still another place, show all of the
addresses known. It is also important that only
the name of the taxpayer appears in this item.
Under certain circumstances in aninvestigation
of related taxpayers, it is appropriate to list the
names of all taxpayers assigned for investiga-
tion in the caption of the summons where the
summons is directed to a witness having infor-
mation concerning said taxpayers. Whether or
not more than one summons should be used in
each case will depend upon the facts of the
case. If the liability is corporate, the name of an
individual should not be shown in this item even
though the individuals may be the summoned
party, own substantially all the stock of the cor-
poration, and/or be the only corporate officer. If
the liability is that of an individual, the name of a
corporation or other individual should likewise
not appear even though the individual liability
may stem from corporate affairs, as in the case
of a 100-percent penalty assessment. When
the liability relates to a business carried on un-
der a trade name or by a partnership, the item
should include both the name of the business
and the name(s) of the individual(s) involved.

(2) Insert the city designation of the Internal
Revenue district in which the returns were filed
or should have been filed or the district where
the assessment for collection is outstanding.
For example, “Internal Revenue District of Los
Angeles.” If returns under investigation were
filed in various districts, show the name of each
district.

(3) Insert the calendar years, fiscal years,
quarterly or monthly periods involved in the
investigation.

(4) Insert the correct name of the person
summoned or the name by which he/she is
customarily known. Itisimmaterial whether that
is his/her true and legal name. When the ap-
pearance is sought of more than one person,
even though they are husband and wife, sepa-
rate summonses, each directed to one individu-
al, should be served. If it is desired to obtain

IR Manual MT 97811
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testimony or records from a person in his/her
capacity as trustee, receiver, custodian, corpo-
rate or public official, his/her titie or official
status, including the name of the corporation or
other entity with respect to which the witness
acts in such capacity, should be added to his/
her name. Where a summons is for corporate
records, it may be directed to a corporate officer
and the corporation, i.e. “‘Mr. X, as president of
XYZ Corporation and the XYZ Corporation.”
The latter description is preferable where rec-
ords of a corporation or entity are summoned.
However, there may be instances in which the
personal testimony of a specific corporate offi-
cer is desired. It is also acceptable to issue a
summons to a corporation only, for production
of corporate records, in which event service
must be made on a corporate officer or corpo-
rate employee probably authorized by the cor-
poration to accept service on behalf of the cor-
poration. The agent’s supervisor should be
consulted if there is any problem. The exact
corporate name should be used.

(5) Insert the correct address of the person
summoned which may be either the street and
number of a place of business, the place of
residence, or the location of the place where
the person is found.

(6) Insert the name of the officer before
whom the summoned witness is to appear and
give testimony and/or produce records. If the
officer authorized to issue a summons desires
the person summoned to appear before anoth-
er employee, the name of that employee will be
inserted.

(7) When the summons requires the produc-
tion of books, records, papers, or other data, itis
important that they be properly designated and
described with reasonable certainty, that is,
that they be specified with sufficient precision
for their identification. The description of rec-
ords should specify the period of time covered
by the records. If the witness is not required to
produce books, records, papers, or other data,
the phrase “and to bring with you and produce
for examination the following books, records,
papers, and other data” may be stricken.

(8) Insert the business address and tele-
phone .number of the IRS officer before whom
the summoned party is to appear.
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(9) Insert the place for the witness’ appear-
ance. Show the complete address including the
room number of the building at which the per-
son is required to appear. The place of appear-
ance shallbe one reasonable under the circum-
stances of the case.

(10) Insert the date and time the witness is to
appear. IRC 7605 provides that the date and
time fixed for the appearance shall be such as
are reasonable under the circumstances and
shall not be less than 11 calendar days from the
date of the summons, which for this purpose
means the date on which the summons is legal-
ly served. If the summons is one requiring no-
tice under IRC 7609, 17 days generally (but in
no event more than 20 days) wiil be allowed
from the date of service of the summons to the
date for compliance, to ensure sufficient time
for the notices of issuance of the summons and
staying of compliance to be given. In computing
the period, the day of service should not be
counted but the day of appearance should be
counted. Strict compliance with this provision is
necessary in the preparation and issuance of a
summons in order to enable the enforcement of
obedience to its requirements if the person re-
fuses to comply. The date set for appearance of
the person summoned shall be on a workday
and not on Sunday or a legal holiday. If a wit-
ness indicates a willingness to comply with the
requirements of the summons by the delivery of
books or records for immediate examination or
on a date earlier than that required by statute,
the time for his/her appearance should, never-
theless, be inserted in compliance with the stat-
ute. This will not preclude the officer, if aggreea-
ble to the person summoned, from making an
earlier orimmediate examination of the records
or the earlier taking of testimony, except if the
summons is one requiring notice under IRC
7609. In that event, see IRM 9368.42 for the
conditions under which early examination may
be made.

(11) Insert the date the summonsis signed by
the issuing officer. This date is not to be consid-
ered as the "‘date of summons” in setting the
date for appearance pursuant to IRC 7605.
(See Item 10 above.)

(12) The authorized issuing officer will manu-
ally sign the summons in the space labeled
“'Signature of Issuing Officer” and insert his/
her official title in the space labeled “Title.”

(13) If authorization for issuance of the sum-
mons is required by Delegation Order No. 4, as
revised, the officer designated to authorize the
issuance of the summons will manually sign the
summons in the space labeled *‘Signature of
Approving Officer” and insert his/her official

o

title in the space labeled “Title."” If the authori-
zation was oral, the issuing officer will insert and
sign a statement of the face of the original and
all copies of the summons that he/she had prior
authorization to issue the summons, and indi-
cate the name and title of the approving officer
andthe date of approval. In addition, the special
agent shall prepare a record of the oral authori-
zation as soon as is practicable; submit the
record, for approval, to the official who gave the
oral authorization; and associate the document
with the retained copy of the summons.

(14) Insert the date and the time of day on
which the summons was served.

(15) Show the manner in which the summons
was served by checking one of the squares
provided.

(18) Insert the address of the place or the
location where the attested copy of the sum-
mons was delivered to the person summoned.

(17) If the summons is served by leaving an
attested copy with a person at the last and usual
place of abode of the party summoned, the
name and address of the person to whom it is
handed will be entered. If the summons is mere-
ly left at the witness' last and usual place of
abode, only the address will be entered, and the
phrase "l left the copy with the following person
(if any)" shall be stricken.

(18) The officer serving the summons will
sign the certificate of service of summons in the
space provided for "'Signature’” and enter his/
her official title in the space designated *'Title.”

(19)-(21) These items will be completed, as
described below, only if notice is required under
IRC 7609.

(19) Insert the date arid time the notice was
placed in the mail or delivered personally.

(20) Insertthe name of the noticee and, if the
notice is mailed, the address of the noticee.

(21) Show the manner in which notice was
given by checking one of the squares provided.
If notice is given by leaving the notice with a
person at the last and usual place of abode of
the noticee, the name and address of the per-
son to whom it was handed will be entered. If
the notice is merely left at the noticee’s last and
usual place of abode, only the address will be
entered and the phrase “| left the copy with the
following person (if any)” shall be stricken.

(22) Check this square if no notice is
required.

(23) The officer serving the summons will
sign the certificate of notice in the space provid-
ed for “‘Signature” and enter his/her official title
in the space designated "'Title."

MT 9781-26 IR Manual
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Pattern Declaration o
Handbook Reference: Text 36(10).33

INTHEUNITED STATES DISTRICT COURT FOR THE

DISTRICT OF

UNITED STATES OF AMERICA )
and (enter name), Special Agent )
of the Internal Revenue Service )
)
Petitioners )
)
)
)
)
)
Respondent(s) )

DECLARATION

(Name of Special Agent), a petitioner herein, declares:

1. | am a duly commissioned Special Agent employed in the Criminal Investigation Division of the
Office of the (District Director of internal Revenue) (Director of International Operations) at (address
of office where assigned).

2. In my capacity as a Special Agent, | am conducting an investigation (into the tax liability of) (for
the collection of the tax liability of) (name of taxpayer) for the (year(s) —) (taxable period(s)

3. In furtherance of the above investigation and in accordance with Section 7602 of Title 26,
U.S.C., | issued on (date) an administrative summons, Internal Revenue Service
Form 2039 to (name of summoned person), (to give testimony) (and) (to produce for examination
books, papers, records, or other data as described in said summons).

The summons is attached to the Petition as Exhibit (leave blank).

IR Manual MT 9781-26
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Pattern Declaration ¢

Handbook Reference: Text 36(10).33

(To be used when the Special Agent executing
the declaration did not perform the relevant
activity)

4. | have been advised by (specify title and name
of person serving summons) thaton (date)
in accordance with Section 7603 of Title 26,
U.S.C., (s)he served an attested copy of the
Internal Revenue Service summons described
in Paragraph 3 above on the respondent, (name
of summoned person) by (specify manner of
service). This is further evidenced in the certifi-
cate of service on the reverse side of the
summons.

5. On (date) |, the notice required by Section
7609(a) of Title 26, U.S.C., was served by (speci-
fy title and name of person serving notice), on
(specify person(s) entitled to notice), by (specify
manner of service, i.e., personal; left at last and
usual place of abode; sent by registered or certi-
fied mail; or left with the person summoned). |
have been apprised of this by (specify title and
name of person serving notice) and itis further
evidenced in the certificate of service of notice
on the reverse side of the summons,

6. | have been informed by (specify title and
name of person designated as the individual
before whom the summoned party was to ap-
pear), thaton (date) ,therespondent, (name
of summoned person), (did not appear in re-
sponse to the summons) (appeared but refused
to comply with the summons by producing the
books, records and other documents demanded
in the summons or by giving testimony as to the
matters requested in said summons) (failed to
appear because notice not to appear had been
given in accordance with section 7609(b)(2) of
Title 26, U.S.C.). The respondent’s refusal to
comply with the summons continues to the date
of this declaration.

(To be used when the Special Agent executing
the declaration did perform the relevant activity)

4. In accordance with section 7603 of Title 26,
U.S.C,on (date) , | served an attested
copy of the Internal Revenue Service summons
described in Paragraph 3 above on the respon-
dent, (name of summoned person), by (specify
manner of service), as evidenced in the certifi-
cate of service on the reverse side of the
summons.

5. On (date) ,|served the noticerequired by
Section 7609(a) of Title 26, U.S.C., on (specify
person(s) entitled to notice), by (specify manner
of service, i.e., personal; left at last and usual
place of abode, sent by registered or certified
mail; or left with the person summoned), as evi-
denced in the certificate of service of notice on
the reverse side of the summons.

6. On (date) , the respondent, (name of
summoned person), (did not appear in response
to the summons) (appeared but refused to com-
ply with the summons by producing the books,
records and other documents demanded in the
summons or by giving testimony as to matters
requested in said summons) (failed to appear
because notice not to appear had been given in
accordance with section 7609(b)(2) of Title 26,
U.S.C.). Therespondent’s refusal to comply with
the summons continues to the date of this
declaration.

7. The books, papers, records or other data sought by the summons are not aiready in the

possession of the internal Revenue Service (except as follows): (specify any summoned materials
that have been obtained since the summons was served. Also, where the summons seeks Wage Tax
Statements (W-2), Forms 1099, or other items which the Service technically may have in its posses-
sion, the paragraph should be modified to include a statement to the effect that these items are not
readily accessible or retrievable without undue administrative burden or expense, together with an
explanation thereof.)

8. All administrative steps required by the Internal Revenue Code for issuance of a summons
have been taken.

9. Itis necessary (to obtain the testimony) (and) (to examine the books, papers, records, or other
data) sought by the summons in order (to properly investigate) (to collect) the federal tax liability of
(name of taxpayer) for the (year(s) —___ ___) (for taxable period(s}) —_______). The Internal
Revenue Service has not made any recommendation for criminal prosecution to the Department of
Justice.

| declare under penalty of perjury that the foregoing is true and correct.

Executed this day of , 19

(Name of Person Seeking Enforcement)
Special Agent

MT 9781-26 IR Manual
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Handbook Reference: Text 36(10).33

instructions For Preparing Summons Declaration

The Department of Justice has the option to request separate declarations where more than one
special agent is involved in issuance, service, or designation as the party before whom the summoned
party is to appear. Paragraph 3, 4, 5, and 6 should be modified as appropriate when separate
declarations are required.

Paragraph 5 should only be used when a summons is directed to a third-party recordkeeper as
defined in IRC 7609(c).

Paragraph 7 is a general provision. However, in the event the Service does have some of the
summoned material at the time of the enforcement proceeding, those materials should be excepted.

IR Manual MT 9781-26
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Pattern Letter P-549

WAIVER

To:
Address: Date:

Uncer Section 7602 of the Internal Revenue Code, the Internal Revenue
Service has the authority to examine books and records and take testimony.
If 2 surmons is issued to a person who keeps or maintain's_ records related to
my business transactions or affairs, I understand that I am entitled to be

notified arnd have the right to stay (prevent) compliance and intervene under
Section 76M9 of the Code.

Befng fully aware of the authority of the Internal Revenue Service and
my rights under the law, upen the issuance of a summons, I waive my rights
and request that you furnish the Service the following records of my
business transactions or affairs:

Name:

Address:

Signature Date

MT 97811 IR Manual ¢
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DIRECTIONS FOR USE

Look for the ywar you want in the index at left. The number oppesite eoch yeor is the number of the colendor to use for that yeor.
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Exhibit 300-17
Calendar’'s—1800 to 2050

-2 n!“ Has—d HM =
I - Feas W= WS 5
hes (B o 5 (B >
3peree [Olaf ~2zx B2 ] ] 5
ottt | |w| o2gn | [w] - &
m=—pm= RS -
'”.hu_u = EE (R i
Mgl Bl o (ghbees (g 2 | @)
a| womz| (3] ook | |3pecer |Claf oo 1
| o22R| (a] ~e | ~ezg | (w] ezmg s
etk | [eretm | [per J.WWJ e
mr.”lmy ~ozm (B[ ~zx [gf]ecee mu
SeNONAIN R~ NgRIRE AT ~NR TSR Bl oo (@3 ongy [K|P| =X »
| raiadastedessyasssduss ..im.uu“,wn e g
J - J . . 3
ptaada iy | CEEC= i )
N T T T TP L L LT
H g -Naznenwego
RdbdidARARRER AR R AR AN
IlI‘N.-.l.CUJIIW!IYIIIJDJJJHJY"lu - popem —Slwwwl i-‘m.m ppee J'Lh 5!”” —
o - -t e - ~| - = N - e
BRBSSESLEEERaNiNRRERNELE s 2 BEEEE WECE = o (Rl o b i
|||||||||||||||||||||||||||| 3| exex [O]p =2z (B3| ~2zx|Q>| ~z=2 3lez=s [Bl3 ~s=n(@]3| <= 4 s
Heovnognmonn-—NORornamInn—NAZO~~ | <zex [Gl-poz=n|® || < - “ee el [ b o o bl el e
T W e U
I 3 g 3 baed et == St < "l o = = »
~iEFFiiadidzddddanidRadiifli unu. e e | s e T e T
= -la®222 -beme Y PN ~|a = -
R e e e N E e
pazseizgaanntanstsdgandung | OREs Ro oS el s | W0 o B e T o
FoeerenveAaNA O NATAN~NA S~ = " o | ~eng w| omep e Bt o vezm| || cnex| || —=ma
2 3 (e [ o _mem_ Sln”—llw..ﬂm s)cmw Mrmnnn Fi= Ry swlmn|,
3 N H g 3 - ~pe= el » - = - [N
_igpaagaRgdnyRReRaunangnecs BE=E = g g BT S (S
seesreeareneoe e e | R R ke | e s S
R =t e - - -
dadgRadgaddunygaaasassisnali o[ o] ] o] oo AENEEE = A =
e e o i i
|2 ‘. s L
8583y33 4535 8a3aa3dadngaindd
l_ll'.llOlulan.l....,lOlllnlllu_-,.l.l —r—— —sAnun —— xn“ IWMH. asinnﬂlnu" H.m“
F exansssxe=pq ~pesteigslemxs (Qi-m22z (|- et T ~re=2=8) - I s
_m__m__mmmmmmuuuuuuummmmwumm nnw nﬂ“ n.lun nﬁrmmn -“m“ -..omnu -u“ unw“h
A s gt e S| Rl S R
R i =g H ] e Hper iR e e
T | o] ol e el = 2| = L=
5 >l - [ Iy e ) Y o B -l e
walihET TR T B | 3T S g =
Elida e i B e H = ey e me M B
e B N N o = 2SS
“Aru“l Imﬂ» = = Q== wheae | Totems <=t o=
- e | s faenzs | (] ~zam e R M o B T e
b (= (gl gl o= Pl e TR e e M e
M-Hm-lﬂ m-lnnnm-un- -lnnhw-rllh -u..Wn -...M
WAl (| i Sl = = R
-t - L = Rl 4
aeeafle) 'l o | poms] PPl x| B

MT 97811

IR Manual



(1-18-80)

page 9781-221

Handbook for Special Agents
Exhibit 300-17 Cont.
Calandars 1800 to 2050
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Handbook for Special Agents page 9781-222

. (1-18-80)
Exhibit 300-18
Waiver of Privilege and Authorization for Release of Medical Information
Handbook Reference: text 344.7:(2) o

WAIVER OF PRIVILEGE AND AUTHORIZATION
FOR RELEASE OF DIAGNOSTIC
AND TREATMENT INFORMATION

Date
To:

| hereby waive any and all patient-psychotherapist privilege | may have, and authorize you to
release to Special Agent of the Internal Revenue Service all information you may possess relating to
the diagnosis and treatment of my mental and emotional-condition.

(Signed)

Address

Witness:

Address:

IR Manual MT 9781-1
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Handbook for Special Agents page 9781-224

Exhibit 300-20 (B=12-62)

Memorandum Format for Request of Information From Social Security
Administration
Handbook Reference: text 333.2:(2)(d)

To:

Social Security Administration
Division of Adjustment Operations
Receipt and Dispatch Unit

4-N-7 South Block

Metro West Building

300 North Greene Street

Date:
Baltimore, Marvland 21201

IRS~CRITICAL CASE

Please furnish an itemization by Employer name and address of the quarterly
wages earned for the indicated period(s) for:

- (7‘?1,\'_p(;j/er_’s—/§’u'mc)_ o (Social Security Number) . (Year(s))

This information is necessary for administration of employment and income
tax laws.

Sincerely Y.ours,

District Director

Internal Revenue Service District Originating Request:
Address:
Code:

IR Manual MT 9781-31 O



Handbook for Special Agents page 9781-225
T (4-15-82)

Exhibit 300-21

List of Payment Centers of the Social Security Administration

Handbook Reference: text 333.2:(2)(h) 0

First Three Digits
of Social Security
Account Number Payment Center
001-134 Social Security Administration
Payment Center
96-05 Horace Harding
Expressway
Flushing
New York
11368
135-222 Social Security Administration
232-236 Payment Center
577-584 401 North Broad Street
Philadelphia
Pennsylvania
19108
223-231 Social Security Administration
237-287 Payment Center
400-428 2225 Third Avenue, North
587 Birmingham
Alabama
35285
268-302 Social Security Administration
316-399 Payment Center
700 Series 185 North Canal Street
Chicago
lllinois
60606
501-504 Social Security Administration
516-524 Payment Center
526-576 Post Office Box 100
586 San Francisco
Catifornia
94101
303-315 Social Secunity Administration
429-500 Payment Center
505-515 Federal Office Building
525 801 East 12th Street
585 Kansas City
Missour
64106

MT 9781-32

IR Manual



Handbook for Special Agents

Exhibit 300-24

page 9781-228
(4-15-82)

Form 2275

1 SOCIAL SECURITY OR E.I. NUMAER

O O0-00-0o0o0| /o¥0 |/975

NAME AND ADORESS OF TAXPATER, Fi
Deohn F. Doe
4;:)/ SHreet
Your Town , State sovoo

Ko

5

Ve P

ADJUSTMENT CONTROL NUMBER _

1. FORMNO |3 Tax PEﬂTO;YA DISTRICT]| DOCUMENT LOCATOR NUMBER AND PROCE S5ING YE
0E

| i 1 | J_l !
6. RENUMBERED DOCUMENT LOCATOR NUMECN AND PROCESSING YEAR
e e .| | } L } 1
7 OTHERNUMBER 8. ASSESSMENT NUMBER

|

S ENCODER NUMBER 10. FED. TAX DEPOSIT NG (U5

; = = ———{12 APPROVAL SIGNATURE [13oaTe
A. SERVICE CENTEROROTHER LOCATION{ X preo boxt
[ anoover Ocincinnan [ ocoen [ Tra rartin | 3-23-77
[ avianta [ rresno (4 pHiLacELPHIA |- —~ .dA"YF; - -
- . To !
5|0 austin [] xansas cirv 1a oocument [] cHarceo To [[] mecwance o
& [[] erooxnaven [ memeris A. OFFICE LOCATION(Specily
vl ar NaZvona! OFF/(CE
8| OTHER(Specily / aad
3 8. DIVISION [c sRANCH To secion 18 owision C BRANCH ~ [o secmow
Eleniminal Invedtigationl Operasions |
=T [ GROUP & STOPNO. T ¥ GROUP T [5G sToPNO
H_NAME OF ORIGINATOR B | PHONE NO H NAME T PHONE NO
BT PeTerson 1123 -45¢(7 7_

15. INFORMATION REOUESTED( X “proper box)
A E ORIGINAL DOCUMENT
8 D MICROFILM YRANSCRIPT
C DOVHENSp«Ay w temi 22 )

o [] erotocory

2 []nvernaL use

a.[[] coMPLETE DOCUMENT
b [ ] PORTION(Sawc fy i ltem 22

1. [[] PUBLIC USE(Specily portior in tiem 22

16. TYPE OF REQUEST! ‘X" proper boss

A mlNl'IAL
a. []secomo

1.[Jn0 RECORD OF DOCUMENT
2.[(JNO RESPONSE YO INITIAL REQUEST

17 SOURCE
A. EXAMINATION PICK-UP

I
2 D RELAYED
3 Dornzﬂ

B D REFERENCE AND INFORMATION

NAME OF :

C FORASSQCIATION WITH RETURN
1N AUDIT DIVISION UNDER THE

18. ACTION
SECTIONA: MICROFILM

a. [JrequesT FiLLED
8. [ no RecORD OF DLN
c. [ ormeRriEnpton;

19. DOCUMENT RETAINED IN{ "X ‘proper box and i dcore lacalian

a[Jseavice cenren =

CYCLE NUMBER —

8 [J oistaicr ofrice

DATE

C.D FEDERAL RECORDS CENTER

SECTIONB: FILES

a.Orecuest fiLLeo

o [Joruen

8.[Jno recoro oF ouN
C. D DOCUMENY M{SSING FROM BLOCK

A. ACCESSION NQ. B. FRC CONTAINER NO
20 FEDERAL
RECORDS CENTER

REFERENCE

C. SHELF LISTNO.

0.[J orHeR Erploms

20.[T] REFILE INLOCATION INDICATED IN ITEM 19.

22. REMARKS
FORM 2275  (REV.6-73) RECORESDREEO&EI?;CEHARGE DET:E::::;’»;?&;ER?SZ
IR Manual MT 9781-32 O
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Handbook for Special Agents

Exhibit 300-24 Cont. (1)

page 9781-231
(1-18-80)

Form 2275 DO-MW

1. SOCIAL SECURITY OR £/, NUMBER

2.FORM NO.  [3.TAX PERIOD
000~ 00 -0000 /040 | /775

5 NAME AND ADDRESS OF TAXPAYER (Please print)
joL .l F DD <
AV‘/ .S‘+‘(CC¥
Voor T, S7#ule 00000

4. DOCUMENT LOCATOR NUMBER AND PROCESSING YEAR
|

J |I 1 L L ' '
- ]s RENUMBERED DOCUMENT LOCATOR NUMBER AND PROCESSING YEAR

! |

7.OTWEN WUMBER 8. ASSESSMENT NUMBEH

9, ENCODER NUMBER

‘PD»FED. TAX DEPOSIT NO./TUS)

L =S
ADJUSTMENT CONTROL NUMBER — — 12. APPROVAL SIGNATURE Tra.DATE
A. DISTRICT OFFICE LOCATION /"X " prapar box) . |
N g | R = .
[B cHicaco. s [Ost Louis.43 3 miLwaukee. 39 R ,d\aro( Francds, |3 22~77
J st. PauL.41 {0 serincrIELD.37 {J oes MONES. 42  —— L xTE
% R TO:
»| [0 omana.a7 [ ABERDEEN. 45 O rarGo. 45 I BOCUMENY [Jcnarceo to-  [Jrecwance |
b A OFFICE LOCATION (Specify)
W[SUBORDINATE R f o/
| OFFICE (Specify). (- IS 4 ,_
WIE DIVISION BRANCH D. SECTION B. 0IVISION C BRANCH 0. SECTION
E J
= F. GROUP G. STOP NO. E. UNIT F. GROUP G. STOP NO.
H. NAME OF ORIGINATOR = 1 PHONE NO T RAWE ‘I PHONE NO.
S. licca 12345¢7

15. INFORMATION REQUESTED ("X~ proper box)
A. [J oricinaL oocument c.

8. [J OYHER (Specyy in frem 22

16. TYPE OF REQUEST ("X " proper box)

A [Jwmac
8. [] secono

1. [J NO RECORD OF DOCUMENT.
2. D NO RESPONSE TO INITIAL REQUEST.

[ ruotocory
1. [J PUBLIC USE (Specify portion in ltem 22.)
2.0] INTERNAL USE
a.[J COMPLETE DOCUMENT
b [ PORTION (Specify in ltem 22.)

17. SOURCE
A. EXAMINATION PICK-UP

1. D NOL
2. D RELATED

a. [j OTHER

REFERENCE AND INFORMATION

C. FOR ASSOCIATION WITH RETURN
IN AUDIT DIVISION UNDER THE
NAME OF:

18. ACTION (To be completed by Reiearch or
Files Pervonnel) ("X™ proper box)

A [7] reouesT FiLLeD

8. [ No RECORD OF DOCUMENT
1.CYCLE NUMBER____

19. DOCUMENT RETAINED IN ("X~ proper box and indicate location)

A D SERVICE CENTER.

2. DATE,

c. [ DOCUMENT MiSSING FROM BLOCK

B. D DISTRICT OFFICE

0. [ oTHER (Explain

C. D FEDERAL RECORDS CENYER

0. D OTHER

A, ACC ION N
20. FEDERAL CEERSHON =

RECORDS CENTER
REFERENCE

B. FRC CONTAINER NO. | C. SHELF LIST RO.

20. LI REFILE N LOCATION INDICATED IN ITEM 1.

22. REMARKS

DEPARTMENTY OF THE TREASURY
INTERNAL REVENUE SERVICE

RECORDS REQUEST, CHARGE

AND RECHARGE FORM 2275 DO-MW (4-69)

MT 97811 IR Manual ¢
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Instructions for Completing Forms 2275 and 2275 DO—Records Request
Charge and Recharge

Self-explanatory items and items to be filled in by files
personnel are not listed.

Item 2. For example “1040”, “941” etc.

Item 3. Show the period of time covered by the return or
document being requested.

Item 4. Always show the latest Document Locator
Number, if known, including the processing year (14th
digit).

Item 5. If S.S. or EI. Number given in Item 1, show
name of taxpayer only. If Item 1 is not filled in. show com-
plete name and address of the taxpayer.

Item 8. Show identification numbers assigned returns
prior to ADP and other documents of a non-ADP nature.

Item 9. If available, show the IRS identification number
(encoder number) on the back of the taxpayer's remittance,
which will assist in locating full-paid returns that have not
been processed.

Item 11A. Form 2275 If the originator is located in other
than a Service Center, type or print originating office
(Western Regional Office. National Office. etc.) after
“Other (Specify).” When this form is used by district of-
fices as back-up stock, enter the originating district office
in the “Other (Specify)” space.

Item 11A4. Form 2275 DO Place an “X” in the box that
designates the originating district office. Print or type sub-
ordinate office locations (physically located outside of a
District Headquarters Office) in the space provided.

Items 11B through G Fill in these items to the extent
applicable.

Item 11H and I Give full name and telephone number.

Item 12. Immediate or first line supervisor will enter his
signature of approval if organizationally prescribed.

Item 13. Enter the date the requisition is forwarded.

Item 158B. Place an “X” in this box to request miscel-
laneous data or documents and specify exactly what is
desired immediately below if there is room or in Item 22
if more space is needed.

Item 16B. Place an “X” in this box when the initial
requisition has not been satisfied. Place an “X" in sub-block
1. or 2. to explain why the second request is being initiated.

Item 19. Either the preparer or unit responsible for
routing the requisition will place an “X” in the appropriate
box and enter the location of the files storage point.

Item 22. Use this item to specify what is being requested
in Item 15, “Information Requested.” Conserve space,
since this item is also used by files personnel to provide the
requester with pertinent data.

GUIDELINES FOR RECHARGE REQUESTS
FOR ORIGINAL DOCUMENTS

Item 14. Place an “X” in the “RECHARGE TO:” box.
Show the date the document was recharged.

Item ]14A. Show the office and location of the new user.
{Exarmple: District Office. Seattle)

Items 14B through G Fill in these items to the extent
applicable.

Items 14l and | Give full name and telephone number
of the person to whom the document is being recharged
(the new user).

0Q §.2Z pue G/ZZ wio4 1o} suopjonisuj

(2) "o vz-00€ HaqIyx3

(08-81-1)

sjueby |eioedg 10} yooqpuey

2e2-18.6 abed



Handbook for Special Agents

Exhibit 300-25

page 9781-233
(1-18-80)

Form 4338

Information or Certified Transcript Request

100 NOT use this lorm tor IMF, See reverse for insiructions.)

Transeript DU

Taxpayer's EIN oi}” 00 0

Taxpayer's Full Name and Adkdress /Underiine Name Control)

ME 7:’;*6”6” I’\C-.
12.3¢ F)na Streat

Norther,

VA 22003

Description

Xuegm.w
Ceruified

[T Supptament [ under Sea!

10 be used inly 1o 3815y lege! requitments)

Number of copres Date required

Reason or request

ADP
(Mes :r File - Comyuier Treascrnpt!

o Type of Transcript Requested Code | MFT Period Endinp

Specific Module (A specitic retum for a somcitic period) 990

i 59 o« | It specitic or class of tax tean-
Open Module (A// retirn periads which have debit or credit palance) 99 69 Scrpt requested and M.E.T. not

£ known, complete the lollowing:
Complete (A1l return jirriods foc 3 taxpayer regarefless of baiances 992 | g9 @
4 Place “"X"" in Appropriate Box
'
Class of Yax 14/l return penods for a 1axnayer within the Specifred MFI) | 092 Memr \7j RMF
59 or pmber:
Entity (Ai? names lines and iransactons posted (o the entily 5éclion/ 993 69 - Foim NI .
Non-ADP
(Manually Processed!
Information Requested form Number Taxable Period(s) T DLN and Account Numbers
Transcept
Proto Copy of Unit
Ledqer Card
All Curstanding
Balences
Distrsct v Service Center where Relurn(s) are Filed Retwrn or Document 10 Possession of Requester
|, Yes "No
(See ftom Jon leve.t. s

Give 3ny Lusiness names, al1asAS, names used [¥eviouSty, other addresses, of other information that may assist in localing the

account ! a rangayer's EIN.'SSN or complete name are not known.

Requester

T FoberT L. Harle el

Po. Box /38

vaﬂ YA 22003

Pme S}QC!O.& A %€ vd'

Date

u/tqj-m

Phone Nurked
DI2= R 2

Form m (Rev, 7-76) Use pnvl issue [irst

Dcpamnenl of the Treasury - loternal Revenue Service

MT 97811

IR Manual



Handbook for Special Agents

Exhibit 300-25 Cont. (1)

page 9781-234
(1-18-80)

Instructions for Form 4338
GENERAL INFORMATION

1. Prepare separate request forms for ADP
and Non-ADP accounts. For ADP Account
Transcripts, use separate request forms for
BMF and RMF information.

2. Form 4303, Computer Transcript, is gen-
erated for accounts from BMF. CP Notice Tran-
script will come out for RMF accounts. Form
4340 is used to provide requested information
on Non-ADP accounts.

3. Do not use Transcript DLN block at top of
request form.

4. Use the following format to list taxpayer’s
EIN: NN-NNNNNNN; Use the following format
to list taxpayer's SSN: NNN-NN-NNNN.

5. Complete the blocks for Number of Cop-
ies, Date Required, and Reason for Request
only if a certified transcript is required.

6. Use separate Forms 4338 to request Spe-
cific transcripts for multiple tax periods. Re-
quest Class of Tax or Complete transcripts if
more than three tax periods are required.

7. Complete MFT block or indicate either
BMF or RMF and Form Number when a Specific
or Class of Tax transcript is requested only. For
RMF use 59 for F. 706, 709; use 69 for F. 11,
11B, 11C, 730, 2290, & 4638. Line thru 59 or
69" on all BMF requests.

8. For Non-ADP requests, if the following Re-
turns or Documents are in the Possession of the
Requester, attach photocopies as indicated to
the request form:

(1) Return—Photocopy of front page
(2) Amended Return—Photocopy of front
page

IR Manual MT 9781-1

0

(3) Estimated Tax Documents—Photoco-
py of document

(4) Tentative return attached to corpora-
tion return—Photocopy of front page

(5) Form 899 or 4340—Photocopy of tran-
script

9. For Non-ADP requests, forward Form

4338 to the Service Center for the District Office
where the return was filed.

CERTIFIED TRANSCRIPTS

1. Request certified transcripts only when
formal certification is necessary to satisfy legal
requirements.

2. For ADP Accounts, if time does not permit
obtaining a computer transcript (Form 4303),
Form 4340 will be prepared and certified from
IDRS data if available. Otherwise use microfilm
data.

3. The Special Procedures Section or Appel-
late Division will always specify what docu-
ments are needed, how many copies are re-
quired, and what is to be certified.

4. Requests for certified transcripts, espe-
cially for Non-ADP returns, require additional
research and processing time and shouid be
made at the earliest practical date to insure
receiving completed transcripts when needed.

CERTIFIED SUPPLEMENTAL TRANSCRIPTS

1. Request a supplemental transcript, if
needed, to cover the period of time after an
original request and certification has been act-
ed on.

2. Attach a copy of the prior transcript to the
supplemental request.



Handbook for Special Agents page 9781-235

Exhibit 300-25 Cont. (2) _ (1-18-80)

Preparation of Requests o

Preparation of Requests

In addition to the instructions appearing on the reverse side of Form 4338, all requests for tran-
scripts should contain the following information:

(1) Employer Identification or Social Security Number of taxpayer. (El Number for BMF requests,
SSN for IMF requests.)

(2) Name of taxpayer. This should be exact as possible. For ADP requests it should be shown on
the directory or any notices, TDA's or other computer output. In the event the above sources are not
available, information to complete the request may be obtained from the return or other available
sources.

(3) Transcript requested (designate by an “X”). Note: If the request is for Certified, Supplemental
or Under Seal, list the number of copies required, the date the transcript must be received by the
requester and the reason for the request.

(4) ADP Requests—The type of transcript requested (Specific, Open, Complete, Entity or Tax
Class). Indicate by an “X” the type of transcript requested. Complete the MFT block for “SPECIFIC
MODULE” and “CLASS OF TAX.” MFT is the Master File tax account, a two-digit number which
identifies the type of tax as follows:

Tax Master File
MFT Class Account Form Number and Type of Tax
01 1 BMF 941 Withholding and FICA
30 2 IMF 1040A, 1040 Individual income
02 3 BMF 1120 Corporation Income
03 4 BMF 720 Excise
09 7 BMF CT-1 Railway Retirement
10 8 BMF 940 FUTA
—_ 9 BMF All types of BMF tax

(5) For “SPECIFIC MODULE” Transcript the return form number and the period ending date
must be shown. A separate transcript request should be submitted for each module record needed.

(6) In order to facilitate service center contact with the Intelligence Division “‘requester” the
telephone number, including area code of the requester (normally the special agent assigned the
case), will be included in the location or address block (bottom line) of Form 4338.

MT 9781-1 IR Manual
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page 9781-236
(1-18-80)

Form 4338-A

IMF Information or Certified Transcript Request

(Prepare 1 o duplicate. See instructions below.)

Transcript DLN

Requester
Name and Address Titte
William Gerard Special Agent
P.0, Box 10049
Yorktown, MD Date Phone Number
10-31-77 924-2435
Identification of Transcript
T ‘s SSN
axpayer's 157-00-9255 Description

Taxpaver's Full Name and Address (Underline Name Controli

7K Regular

T Certified (10 6e used only 10 saristy lepal requirements)

i Supplemental " Under Seal

John F, Doe Number of copies Date required

2230 Pine Street

Warren, MD 19212

Reason for requast
Master File - Computer Transcript
= Type of Transcript Requested Code Period Ending
Specific Module /A specific return for a specitic period) 990
X 7612 - 1040

Open Module (All return penods which have debit or credit balance) 991
Complete (4// return periods for a taxpayer regardiess of balancel EE
Entity (A1 name lines and trensactions posted to the entity section) 933

Give any business names, aliases. names used previously. ather acdresses. or other information that may assist in [ocating the

account if 2 taxpayer's SSN o complete name are not known,
‘XYZ Co.
2230 Pine Street
Warren, MD 19212

Instructions

1. Form 4303, Computer Transcript. 15 genersted
for ace. unts from IMF.

2. Do not use Transcript DLN block at top of

4. Complete the blocks for Number ol Copies,
Date Required, and Reason for Request only 1f
a certshied transceipt 1s required.

General 5. Use separate Forms 4338-A to request specific
request form, .
transceipts for multiple 1ax periods. Aequest
3. Use the following format 10 1St taxpayer's camplete transcripts if more than three tax
SSN  NNN-NN-NNNN. peninds are requirad,
1. It 1ime does not permit obtaining a computer needed, how many copies are required, and what s
transctipt (Form 4303). Form 4340, Certificate of to be certified,
S5 5 P b
Certified HEERTRalkfad,) gymenin. whll/ve-preacgc dnd 3. Aequests for certified ranscripts. especially for

certified trom IDRS data, if available, Otherwise,

Transcripts sse microfilm gata,

2. The Seecial Procedures Section or Appellate
Division will always specify what documents are

non-ADP returns, require additional reseacch and
processing time and should be made at the earliest
practical date to ensure receiving completed
transcripts when needed.

Cerufied
Supplemental
Transcripts

1. Reques! a supplemental transcript, | needed.
1o cover the period of time after an original
request and certification has been acted on.

2. Attach a copy of the prior transcript to the
supplemental request.

Form 4338— A (7-78)

P . PRTE-AYY T4R/ASE

IR Manual
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STEELE POWER CORP

BOX 599

MADERIA OHIO 43302

TRANSCRIPT OF ACCOUNT
DATE 10-10-69 (D

EIN-SSN  31-0790175
PERIOD ENDING 65-06
TYPE OF TAX EXCIS,

FORM FILED 720

NAME CONTROL STEE (D)

SPOUSE RRB NO

TRANSCRIPT TYPE
SORT DIN 17499-261-13873-9 )

SPEC

CONTROL DLN  31420-204-01110-5 (3

LOCATION CODES

FREEZE-STATUS CODE ()

PRIOR NAME CONTROL ()

CURRENT

4-31-01

TDA (IF DIFFERENT) @

vo. )

ADJ CONTROL
EXPLANATION (3 “""m “m"g g;":g?o AMOUNT ) !:cm@ m‘f&‘ﬂ&" Nﬁ;’&‘" C&'gg- REMARKS
RET FILED -150| 07-31-85 09-27-65 7,182.20 533 31420-204-01110-5 WCERF
PAYT W RET-610( 07-31-65 2,642.33 533 F/R-11101 ®
DR CREDIT-650 | 07-31-65 4,539.87 E/D-6401 ()
ABS-35 7,182.20 F/M-12 @
RT NT EVEN-10 | 08-27-65 | €3
MODULE BAL
ACCRD INT 10-10-69

®
. . 209 2

Departmant of the Treasury - Internal Revernwe Service

Form 4303 (3 Part) (Rev 869)

€0€y Wwiog

92-00¢ Nqiyx3

syuaby |evadg 1o} yooqpueH

(08-81-1)
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Exhibit 300-26 Cont. (1)

page 9781-238
(1-18-80)

Description of Form 4303

Description of Form 4303 —Computer Transcripts

(1) Onc modular record is printed per transcript page. If
a module requires more than one page, additional pages
arc printed with identifying information from the heading
repeated.

(2) Transactions are printed in their order of posting to
the Master File.

(3) When a transaction reflects a secondary amount
(such as Withholding Tax on an Income Tax Return)
the sccondary amount is shown as a separatc transaction.
The DLN for the sccondary amount is not shown. There-
forc, a transaction lacking a DLN can be recognized as
being part of the preceding primary transaction.

Explanation of Contents of Transcript of Account,
Form 4303

(1) Date: Corresponding to NCC cycle in which the
transcript is produced.

(@ Name and Address: Taxpayer's name and current
address—on IMF modules the name shown is the name
as given on the tax module, NOT the entity module. For
example, if Alice Wills files her return for 1966 and
changes her namc to Alice Hays in 1969 the entity name
is Alice Hays, but, the name shown on the 1966 tran-
script is Alice Wills.

(3 EIN/SSN: (1) An asterisk following an SSN in-
dicates an invalid number.
Invahd SSN release—IMF only
—R printed if condition is pres-
ent.

Scrambled SSN—IMF only—S
printed if condition is present.

(2)

3

(3) Period Ending: Year and month in which the period
covercd by each module ended.

() Type of Tax: Income, WT-FICA, Excisc, RR-Ret.,
FUTA or blank.

(© Form Filed: 1040A, 1040, 941, 1120, 720, CT-1 or
940. “NONE" il no return filed on IMF.

() Name Control: Of the Entity module.

() Spouse or RRB No.: On IMF modules, spouse’s
SSN if present. On BMF modules, Railroad Board Num-
ber of present.

(s) and @ Freeze Codes: Alphabetic codes indicating
up to three freeze or status conditions present in a mod-
ule. For example: (TC 914), Intelligence condrol.

@ Prior Name Control: Present only if different from
current name control.

@ Transeript Type: Transcript title. For example,
“SPECIFIC,” "COMPLETE,” ETC.

% Sort DLN: On requested transeripts, is the DLN of
transcript request; on generated Lranscripts, is the DLN
specified by extraction criteria.

@ Control DLN: Tax module control DLN.

% Location Codes (current): Shown as R (Region),
DD (District) and AA (Area office).

IR Manual
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4% Location Codes (TDA): Present if different from
current location codes Printed in the same format as
current location code.

(" Adjustment Control Number.

(% Transaction Explanation: Abbreviations for each
transaction followed by the actual transaction code. For
cxample, PAYT W RET - 610. Refer to ADP Hand-
book 370-72S for compleie explanation of cach transac-
tion.

@ Transaction Date—Reccived date of returns, cred-
its and credit reversals; transfer date for account transfer
in or oul; transaction date for transactions without
money ficlds; special interest computation date for TC
294, 298, 304 and 308 and 23C date for machine-gen-
erated transactions.

@ 23C Date:
usually a Friday.

@) Transaction Amount—Amount of each transac-
tion: Credits are indicated by a minus (—) sign.

@ Cycle Posted: Cycle of the posted transaction
printed in the format YY-WW.

@0 Transaction DLN:DLN of the transaction. Not
printed for “Secondary Amount™ Transactions. Replaced
by TUS (Treasurer U.S.) number if present on FTD
payments. TUS numbers are printed in the format
XXX97-XXXXXXXX-XX.

0 Condition Codes—BMF only: primed next to re-
turn if present-1, 2, 3 and A-Z.

@ Status Explanation: Abbreviations for module sta-
tus followed by status code. For example, 1st Notice-21.

@ Status Date: Pertaining to module status explana-
tion (25) above.

@) Module Balance: Tax module balance after post-
ing, including tax, penalty and unpaid assessed interest.

@ Accrued Interest: Amount of unassessed interest
for the module.

@) Accrued Intcrest Date: Date to which accrued in-
terest is computed.

@ Filing Requirements—BMF only: The presence of
a filing rcquirement will be indicated by "1.” No filing
requirement will be shown as “0." The format of these
print lines will be as follows:

Example F/R WCERF
11101

Assessment date for (transactions,

W—941 Filing Requirement
C—1120 Filing Requirement
E—720 Filing Requirement
R-—CT-1 Filing Requirement
F—940 Filing Requirement
In the example above a filing requirement exists for “W"

(Form 941), “C” (Form 1120), “E” (Form 720) and
“F" (Form 940).
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Description of Form 4303

@) Establishment Period—BMF only: Year and @ Abstract Amount—BMF only: Printed only for

month entity established on Master File. Form 720 tax modules following posted (ransactions.
@ Fiscal Month—BMF only: Month in which tax- ABSTRACT-NN is printed explanation in columa fol-
payer’s year ends. lowed by abstract amount.

MT 9781-1 IR Manual ¢
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Certificate of Assessments and Payments

Name of Taxpayer Ashlions (Vwobee, Steept, coly, aned sl EIN or SSN
John F. Doe Any Street, Your Town, State 00000 000-00-0000
Cxplanaticsn of AsSesSsiInen Creatot “Crendat OLN Pet.
Date :: “1\: :‘"“) mh‘u.»m:;vl: R(,---.-:(.yl; Ralywe Ar.c;.nl“Nm 23 C Date Ex-d:(:‘g
e i i - " o m [

9/15/65 Estimated Tax 200,000.00 582345678 6512
12/15/65 Estimated Tax 200,000.00

3/15/66 Tentative Payment 250,000.00 6512
6/15/66 Part-Paid Return 1,000,000.00 250,000.00 100,000.00 6/30/66 6512
6/30/66 Firat Notice

7/15/66 Payment 50,000.00 50,000.00

8/3/66 Lien Filed

8/15/66 Payment 45,000.00 5,000.00

9/15/66 Estimated Tax 300,000.00 6612
12/15/66 Estimated Tax 300,000.00

3/15/67 °  |Full-Paid Return 962,453.22 362,453.22 -0- 3/30/67 6612
| certify thal the foreqoing transcript of the 1axpayer named above 1n respect 1o the taxes specified is a true and complete transcript for the period stated, and
all assessments. penalties, inlerests. abatements credits. refunds. and advance or unidentified payment relating thereto as disclosed by the records of this
office as of the date of this ceriification are shown therein
Signature of Director Location Date

Use all prior 1ssues QIS SN0 INT6eg21 14276538 Departmant of the Treasury - Internal Revenus Service

Form 4340 IRev. 7-7&,

OveEy wio4

42-00€ ¥Hqiyxy

syueby [e10edg J0j %oogpueH

(08-81-1)

0¥Z-18.6 abed
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Exhibit 300-2 =00
xhibi —-28
Form 4135
- - - - 2
Criminal Investigation Control Notice
P S
To: Director Philadelphia Service Conter | o\ X | IMF Foy/ Xindividuat [0 Spouse
T T — n t s
Attn: Chief, Criminal Investigation Branch @ Files ster x| BMF
f at marked
Chief, Criminal 'nvastigation Division with X" RME
P.O.Box __ 1382 @ m iRAE
Northern, VA 12345 it
(City, State, ZIP Code)
cib Retain all periods Refund Partial Reverse of
Initiate TC90 | Account Hold Fil initiats TCo16 | Role TC916/918
Reverse 3 QRP Module Criminal
9:;'_"0' TCOY | TC910 : ijcontrol TC816 | Freeze investigation
indicat ’ = indicated rrT———
. Cio Active Criminal Reverse
by item X[ TC914 | Module Freeze | Investigation by 1tem TC917 |TCa16
marked X" TC914 Enter Changes marked X" QRP Entity riminal
(one only) TCOM4 | Update only to Freeze one only) TCI18 | Freoze Investigation
Reverse 4 SRR Reverse ?
5 TC912 | T8ed o TG99 |1corg
Taxpayer Identification
& i i Individual Spouse
omplete i SSN I ‘ S J
control on 1415163 18]8]7]19 [SN 1 I l | 11
one of following Taxpayer's name (Last, First, Middle)
/"”gl’;‘:””’ Louis, Sarah
CHRAF @ Address (Number, Street, City. State, ZIP Code)
ORMF (s 3912 Ann St., Northerm, VA 12345
. . —
Complete +f Identification No. I 18 l 9 |0 121663}
control on Business name
ona of followinig 5
(chack one): Twitchell Farms
é BMF Business address (Number, Street, City, State, ZIP Code)
DIRME (EIN) 2170 Charlotte St., Northern, VA 12345
Compiete for failure-to-filg case, if known Complete if account currently under control
0id level ! . X See below for )
{J Known non-filer of control: [JTC-910 arc-94 Special instructions
’ A @ Orces Orces i

e . o
Special Instructior Criminal In igation Division/Branch

Remarks:

On BMF ="only interested in 1120's for years 1975 to 1979, inclusive. Post all
other BMF transactions to MF.
On IMF - only interested in 104C's for years 1975 to 1979, inclusive. Post any
ES returns and payments received.
Assessment of Delinquency Penalty should be suppressed.
Chief, Criminal Investigation Division /Branch (Signature) Date
@ 8/Richard Williamson 3/7/80 @
Form 41$ (Rev. 4-79) Department of the Treasury - Internal Revenue Service
MT 97814 IR Manual ¢
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Exhibit 300-28 Cont.

Instructions for Form 4135 %

Form 4135—Criminal investigation
Control Notice

1. Listed below are the instructions for com-
pleting Form 4135. For each numbered instruc-
tion below, a corresponding circled number ap-
pears on Exhibit 300-28 to indicate which item
on the Form 4135 the instruction relates to.

To be completed by District Criminal

Investigation:

1 Service Center responsible for servic-
ing District Criminal Investigation Office

2 Address of District Criminal Investiga-
tion Office initiating control

3 Level of control requested

4 Master File(s) on which account(s) is
located

a. Control over IMF and BMF ac-
counts for the same taxpayer can be requested
on one form

5 Account control on the IMF:

a. Control over single person's ac-
count (or modules within the account) is indicat-
ed by marking the Individual block

b. If failure to file case and it is not
known whether separate or joint returns may be

IR Manual MT 97814

filed, check both the Individual and the Spouse
blocks. This will also control joint returns filed

6 SSN, name and address of accounts
to be controlled on the IMF, IRAF, or RMF
(SSN) (check the correct block(s)). If there is
more than one file checked and there are differ-
ent TINs, indicate the TIN and its respective
Master File in the Special Remarks section on
back of form

7 EIN, business name and address of
BMF or RMF (EIN) accounts to be controlled.
Follow instructions in 6, above, for different
TINs

8 Indicates taxpayer has not previously
filed a return

9 Current level of control, if any

10 Indicates special control conditions

a. Taxyears to be controlled (must be
entered if TC 914 control is requested)
b. Different TINs with respective Mas-

ter Files in cases mentioned in 6, above

11 Signature of Chief, or authorized del-
egate, Criminal Investigation Division, request-
ing control

12 Date

13 Special closeout procedures
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Exhibit 300-29 15-8-60)

Pattern Letter P-543 0

Person to Contact:
Contact Telephone Number:
Salutation
You are no_longer the subject of a criminal investigation by the Criminal Investigation Division
regarding your Federal tax liabilities for ( year(s)). However, this does not preclude reentry by the
Criminal Investigation Division into the investigation.
The matter is presently in the (Examination) (Collection/Collection and Taxpayer Service) Divi-
sion for further consideration.
If you have any questions, please contact the person whose name and telephone number are
shown above.
Sincerely yours,
Space for signature
District Director

MT 9781-4 IR Manual
(Next page is 9781-245)
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Exhibit 300-30 (1-18-80)

Treasury Department Order No. 246 (Revision 1) o

Responsibilities for Oversight of Foreign
Intelligence Activities Under Executive Order 12036

By virtue of the authority vested in me as Secretary of the Treasury, including the authority
vested in me by Reorganization Plan No. 26 of 1950, and pursuant to Executive Order 12036, it is
ordered as follows:

1. The Inspector General established by Treasury Department Order No. 256 shall assume for
the Treasury Department the duties and responsibilities established under Executive Order 12036
(hereinafter Executive Order) for Inspectors General within the Intelligence Community.

2. The General Counsel shall assume for the Treasury Department the duties and responsibili-
ties established under the Executive Order for General Counsels within the Intelligence Community.

3. The Inspector General shall inform in writing all employees in the Office of the Assistant
Secretary for International Affairs (OASIA) and in the Office of Intelligence Support of the restrictions
on intelligence activities contained in Section 2 of the Executive Order and obtain a written acknowl-
edgment from each such employee that he has read the materials provided by the Inspector General.
Heads of inspection services of Treasury Department Bureaus shall provide a copy of Section 2 of the
Executive Order to each employee within their bureau.

4. Treasury Department employees shall report in confidence to the Inspector General, the
General Counsel, or the head of the inspection service of their bureau any matters which they feel
raise questions of propriety or legality under the Executive Order.

5. The Inspector General shall review at appropriate intervals any foreign intelligence activities of
the Treasury Department to determine whether any such activities raise questions of propriety under
the Executive Order. Any questions arising from this review as to the legality of such activities shall be
referred by the Inspector General to the General Counsel. In connection with the activities of the
OASIA representatives stationed overseas, the Inspector General shall seek to make appropriate
arrangements with the State Department to provide for adequate inspection while avoiding duplication
of inspection activities by the State and Treasury Departments.

MT 97811 iR Manual
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Exhibit 300-30 Cont. (1-18-80)

Treasury Department Order No. 246 (Revision 1) 0

6. The inspection service within a bureau shall review at appropriate intervals the activities of the
bureau in its relations with U.S. foreign intelligence agencies to determine whether such activities
raise questions of legality or propriety. Any questions of legality or propriety arising from this review
shall be referred to the Inspector General who shall report to the General Counsel any iliegal activi-
ties. The procedures established by Treasury Department Order No. 240 (Revision 1), which provides
for coordination and review of support arrangements between the Treasury Department and U.S.
foreign intelligence agencies, shall remain in full force and effect.

7. Treasury Department employees shall cooperate with the Inspector General, the General
Counsel, and the inspection service within their bureau and shall make available all necessary data to
allow those official to perform their duties and responsibilities under this Order.

8. Treasury Department Order No. 246 is rescinded, effective this date.

/s/ W. Michael Blumenthal
Secretary of the Treasury

Date: July 18, 1978

IR Manual MT 9781-1
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Exhibit 300-31

page 9781-247
(1-18-80)

United States Foreign Intelligence Activities o

United States Foreign
Intelligence Activities

Executive Order 12036. January 24, 1978
UNrTeo States INTELLIGENGE

AcmviTes

By virtue of the authority vested in me by the
Constitution and statutes of the United States
of America including the National Security Act
of 1947, as amended, and as President of the
United States of America, in order to provide for
the organization and control of United States
foreign intelligence activities, it is hereby or-
dered as follows:

TasLe oF ConTENTS
SECTION 2 RESTRICTIONS ON INTELLIGENCE
ACTIMITIES . wuwss woves ciian 1
2-1 Adherencetolaw ............ 1
2-2 Restrictions an Certain

Collection Techniques. . . . ...
2-201 General Provisions . ... *
2-202 Electronic Surveillance ..... ...
2-203 Television Cameras and Other
Monitoring . ..........couuun
2-204 Physical Searches............
2-205 Mail Surveillance .............
2-206 Physical Surveillance .........
2-207 Undisclosed Participation in
Domestic Organizations . . . . .
2-208 Coltection of Nonpubliciy
Available Information .......
2-3 Additional Restrictions and
Limitations . ................
2-301 Tax Information ..............
2-302 Restrictions on Experimentation
2-203 Restrictions on Contracting .. ..
2-304 Restrictions on Personnel
Assigned to Other Agencies .
2-305 Prohibition on Assassination . ..
2-306 Restrictions on Special
Activities ... 4
2-307 Restrictions on Indirect
Participation in Prohibited

W W NN N - =

PN NN

FS S

Actvities .................. 4
2-208 Restrictions on Assistance to

Law Enforcement Authorities. 4
2-309 Permissible Assistance to Law

Enforcement Authorities . . . .. 5
2-310 Permissible Dissemination and

Storage of Information .. .... 5

Secrion 2

RESTRICTIONS ON INTELUGENCE
ACTIVMES

2-1. Adherence to Law.

2-101. Purpose. Information about the capa-
bilities, intentions and activities of foreign pow-
ers, organizations, or persons and their agents
is essential to informed decision-making in the
areas of national defense and foreign relations.
The measures employed to acquire such infor-
mation should be responsive to legitimate gov-
ernmental needs and must be conducted in a
manner that preserves and respects estab-
lished concepts of privacy and civil liberties.

2-202. Principles of Interpretation. Sections
2-201through 2-309 set forth limitations which,
in addition to other applicable laws, are intend-

ed to achieve the proper balance between pro-
tection of individual rights and acquisition of
essential information. Those sections do not
authorize any activity not authorized by sec-
tions 1-101 through 1-1503 and do not provide
any exemption from any other law.

2-2. Restrictions on Certain Collection
Techniques.

2-201. General Provisions.

(a) The activities described in Sections 2-
202 through 2-208 shall be undertaken only as
permitted by this Order and by procedures es-
tablished by the head of the agency concerned
and approved by the Attorney General. Those
procedures shall protect constitutional rights
and privacy, ensure thatinformationis gathered
by the least intrusive means possible, and limit
use of such information to lawful governmental
purposes.

(b) Activities described in sections 2-202
through 2-205 for which a warrant would be
required if undertaken for iaw enforcement
rather than intelligence purposes shall not be
undertaken against a United States person
without a judicial warrant, unless the President
has authorized the type of activity involved and
the Attorney General has both approved the
particular activity and determined that there is
probable cause to believe that the United
States person is an agent of a foreign power.

2-202. Electronic Surveillance. The CIA may
not engage in any electronic surveillance within
the United States. No agency within the Intelli-
gence Community shall engage in any electron-
ic surveillance directed against a United States
person abroad or designed to intercept a com-
munication sent from, or intended for receipt
within, the United States except as permitted by
the procedures established pursuant to section
2-201. Training of personnel by agencies in the
Intelligence Community in the use of electronic
communications equipment, testing by such
agencies of such equipment, and the use of
measures to determine the existence and ca-
pabitity of electronic surveillance equipment
being used unlawfully shall not be prohibited
and shall also be governed by such procedures.
Such activities shall be limited in scope and
duration to those necessary to carry out the
training, testing or countermeasures purpose.
No information derived from communications
intercepted in the course of such training, test-
ing or use of counter-measures may be retained
or used for any other purpose.

MT 9781-1 IR Manual
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Exhibit 300-31 Cont. (1)

United States Foreign Intelligence Activities Y

2-208. Television Cameras and Other Moni-
toring. No agency within the Intelligence Com-
munity shall use any electronic or mechanical
device surreptitiously and continuously to moni-
tor any person within the United States, or any
United States person abroad, except as permit-
ted by the procedures established pursuant to
Section 2-201.

2-204. Physical Searches. No agency within
the Intelligence Community except the FBI may
conduct any unconsented physical searches
within the United States. All such searches con-
ducted by the FBI, as well as all such searches
conducted by any agency within the Intelli-
gence Community outside the United States
and directed against United States persons,
shall be undertaken only as permitted by proce-
dures established pursuant to Section 2-201.

2-205. Mail Surveillance. No agency within
the Intelligence Community shall open mail or
examine envelopes in United States postal
channels, exceptin accordance with applicable
statutes and regulations. No agency within the
Intelligence Community shall open mail of a
United States person abroad except as permit-
ted by procedures established pursuant to Sec-
tion 2-201.

2-2086. Physical Surveillance. The FBI may
conduct physical surveillance directed against
United States persons or others only in the
course of a lawful investigation. Other agencies
within the Intelligence Community may not un-
dertake any physical surveillance directed
against a United States person unless:

(a) The surveillance is conducted outside
the United States and the person being surv-
eilled is reasonably believed to be acting on
behalf of a foreign power, engaging in interna-
tional terrorist activities, or engaging in narcot-
ics production or trafficking;

(b) The surveillance is conducted solely for
the purpose of identifying a person who is in
contact with someone who is the subject of a
foreign intelligence or counterintelligence in-
vestigation; or

(c) That person is being surveilled for the
purpose of protecting foreign intelligence and
counterintelligence sources and methods from
unauthorized disclosure or is the subject of a
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lawful counterintelligence, personnel, physical
or communications security investigation.

(d) No surveillance under paragraph (c) of
this section may be conducted within the United
States unless the person being surveilled is a
present employee, intelligence agency con-
tractor or employee of such a contractor, oris a
military person employed by a non-intelligence
element of a military service. Outside the United
States such surveillance may also be conduct-
ed against a former employee, intelligence
agency contractor or employee of a contractor
or a civilian person employed by a non-intelli-
gence element of an agency within the Intelli-
gence Community. A person who is in contact
with such a present or former employee or con-
tractor may also be surveilled, but only to the
extent necessary to identify that person.

2-207. Undisclosed Participation in Domes-
tic Organizations. No employees may join, or
otherwise participate in, any organization within
the United States on behalf of any agency with-
in the Intelligence Community without disclos-
ing their intelligence affiliation to appropriate
officials of the organization, except as permit-
ted by procedures established pursuant to Sec-
tion 2-201. Such procedures shall provide for
disclosure of such affiliation in all cases unless
the agency head or a designee approved by the
Attorney General finds that non-disclosure is
essential to achieving lawful purposes, and that
finding is subject to review by the Attorney Gen-
eral. Those procedures shall further limit undis-
closed participation to cases where:

(a) The participation is undertaken on behalf
of the FBIlin the course of a lawful investigation;

(b) The organization concerned is com-
posed primarily of individuals who are not Unit-
ed States persons and is reasonably believed
to be acting on behalf of a foreign power; or

(c) The participation is strictly limited in its
nature, scope and duration to that necessary
for other lawful purposes relating to foreign in-
telligence and is a type of participation ap-
proved by the Attorney General and set forth in
a public document. No such participation may
be undertaken for the purpose of influencing
the activity of the organization or its members.
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2-208. Collection of Nonpublicly Available
Information. No agency within the Intelligence
Community may collect, disseminate or store
information concerning the activities of United
States persons that is not available publicly,
unless it does so with their consent or as permit-
ted by procedures established pursuant to Sec-
tion 2-201. Those procedures shall limit collec-
tion, storage or dissemination to the following
types of information:

(a) Information concerning corporations or
other commerciai organizations or activities
that constitutes foreign intelligence or
countenntelligence;

(b) Information arising out of a lawful coun-
terintelligence or personnei, physical or com-
munications security investigation;

(c) Information concerning present or former
employees, present or former intelligence
agency contractors or their present or former
employees or applicants for any such employ-
ment or contracting, which is needed to protect
foreign intelligence or countarinteiligence
sources or methods from unauthorized
disclosure;

(d) information needed solely to identify indi-
viduals in contact with those persons described
in paragraph (c) of this section or with someone
who is the subject of a lawful foreign intelli-
gence or counterintelligence investigation;

(e) Information concerning persons who are
reasonabiy believed to be potential sources or
contacts, but only for the purpose of determin-
ing the suitability or credibility of such persons;

(f) Information constituting foreign intelli-
gence or counterintelligence gathered abroad
or from electronic surveillance conducted in
compliance with Section 2-202 or from cooper-
ating sources in the United States;

(g) Information about a person who is rea-
sonably believed to be acting on behalf of a
foreign power, engaging in interriational terror-
ist activities or narcotics production or traffick-
ing, or endangering the safety of a person pro-
tected by the United States Secret Service or
the Department of State;

(h) Information acquired by overhead recon-
naissance notdirected at specific United States
persons;

(i) Information concerning United States per-
sons abroad that is obtained in response to
requests from the Department of State for sup-

port of its consular responsibilities relating to
the welfare of those persons;

(i) Information collected, received, dissemi-
nated or stored by the FBI and necessary to
fulfill its tawful investigative responsibilities; or

(k) Information concerning persons or activi-
ties that pose a ciear threat to any facility or
personnel of an agency within the Intelligence
Community. Such information may be retained
only by the agency threatened and, if appropri-
ate, by the United States Secret Service and the
FBI.

2-3. Additional Restrictions and Limitations.

2-301. Tax Information. No agency within the
Intelligence Community shall examine tax re-
turns or tax information except as permitted by
applicable law.

2-302. Restrictions on Experimentation. No
agency within the Intelligence Community shall
sponsor, contract for, or conduct research on
human subjects except in accordance with
guidelines issued by the Department of Health,
Education and Welfare. The subject’s informed
consent shail be documented as required by
those guidelines.

2-303. Restrictions on Contracting. No agen-
cy within the intelligence Community shali enter
into a contract or arrangement for the provision
of goods or services with private companies or
institutions in the United States unless the
agency sponsorship is known to the appropri-
ate officials of the company or institution. In the
case of any company or institution other than an
academic institution, intelligerice agency spon-
sorship may be concealed where it is deter-
mined, pursuant to procedures approved by the
Attorney General, that such concealment is
necessary to maintain essential cover or propri-
etary arrangements for authorized intelligence
purposes.

2-304. Restrictions on Personnel Assigned
to Other Agencies. An employee detailed to
another agency within the federal government
shall be responsible to the host agency and
shall not report to the parent agency on the
affairs of the host agency unless so directed by
the host agency. The head of the host agency,
and any successor, shall be informed of the
employee’s relationship with the parent
agency.
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2-305. Prohibition on Assassination. No per-
son employed by or acting on behalf of the
United States Government shall engage in, or
conspire to engage in, assassination.

2-306. Restrictions on Special Activities. No
component of the United States Government
except an agency within the intelligence Com-
munity may conduct any special activity. No
such agency except the CIA (or the military
services in wartime) may conduct any special
activity unless the President determines, with
the SCC's advice, that another agency is more
likely to achieve a particutar objactive.

2-307. Restrictions on Indirect Participation
in Prohibited Activities. No agency of the Intelli-
gence Community shall request cr otherwise
encourage, directly or indirectly, any person,
organization, or government agency to under-
take activities forbidden by this Order or by
applicable law.

2-308. Restrictions on Assistance to Law En-
forcement Authorities. Agencies within the In-
teligence Community other than the FBI shall
not, except as expressly authorized by law:

(a) Provide services, equipment, personnel
or facilities to the Law Enforcement Assistance
Administration (or its successor agencies) or to
state or local police organizations of the United
States; or

(b) Participate in or fund any law enforce-
ment activity withiri the United States.

2-309. Permissible Assistance to Law En-
forcement Authorities. The restrictions in Sec-
tion 2-308 shall not preclude:

(a) Cooperation with appropriate law en-
forcement agencies for the purpose of protect-
ing the personnel and facilities of any agency
within the Intelligence Community;
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(b) Participation in law enforcement activi-
ties, in accordance with law and this Order, to
investigate or prevent clandestine intelligence
activities by foreign powers, international nar-
cotics production and trafficking, or internation-
al terrorist activities; or

(c) Provision of specialized equipment, tech-.
nical knowledge, or assistance of expert per-
sonnel for use by any department or agency or,
when lives are endangered, to support local law
enforcement agencies. Provision of assistance
by expert personnel shall be governed by pro-
cedures approved by the Attorney General.

2-310. Permissible Dissemination and Stor-
age of Information. Nothing in Sections 2-201
through 2-309 of this Order shall prohibit:

(a) Dissemination to appropriate law en-
forcement agencies of information which indi-
cates involvement in activities that may violate
federal, state, local or foreign laws;

(b) Storage of information required by law to
be retained;

(c) Dissemination of information covered by
Section 2-208(a)-(j) to agencies within the In-
telligence Community or entities of cooperating
foreign governments; or ;

(d) Lawfu! storage or dissemination of infor-
mation solely for administrative purposes not
related to inteiligence or security.

/s/ Jimmy Carten

The White House,
January 24, 1978.

[Filed with the Office of the Federal Register,
11:12 a.m., January 25, 1978]

(Next page is 9781-255)
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Law and Elements of Offenses

411 (1-18-80) 9781
Civil and Criminal Sanctions
Distinguished

(1) The Internal Revenue Code provides civil
and criminal sanctions for violations of the inter-
nal revenue laws. (See IRM 9221.)

(2) The civil sanctions, generally assessed
as additions to the tax and also referred to as ad
valorem penalties, are covered in Chapter 68 of
the Code. Some of these penalties are: the
delinquency penalty (not exceeding 25 per-
cent) for failure to file a return or a timely return
[26 IRC 6651]; the 5 percent negligence penalty
for negligence or intentional disregard of rules
and regulations (without intent to defraud) [26
IRC 6653(a)); and the 50 percent fraud penalty
on an underpayment any part of which is due to
fraud [26 IRC 6653(b)]; but the fraud and delin-
quency penalties cannot be asserted with re-
spect to the same underpayment. [26 IRC
6653(d)] Handbook text 252 to 252.5 contain
other information covering ad valorem
penalties.

(3) The criminal sanctions, generally involv-
ing imprisonment and fines, are covered in
Chapter 75 of the Code. In addition, some of the
criminal sanctionsin Title 18, and Titie 31 United
States Code, also apply to internal revenue
matters. See text 221 to 222.(33) for the crimi-
nal penalties under the internal Revenue Code
and Title 18, and Title 31 USC.

(4) Both civil and criminal sanctions may be
imposed for the same offense. Aithough crimi-
nal sanctions provide punishment for offenses,
the fraud penalty is a remedial civil sanction to
safeguard and protect the revenue and to reim-
burse the Government for the heavy expense of
investigation and lcss resulting from the taxpay-
er's fraud. [Helvering v. Mitchell]

(5) Acquittalin a criminal case is not decisive
of the civil fraud issue. [Helvering v. Mitchell]
However, a criminal conviction for income tax
evasion does decide the fraud issue and the
taxpayer is collaterally estopped from raising it
in the civil proceedings. {Tomlinson v. Lefko-
witz, In re Amos, Jerome H. Moore v. U.S.] The
relationship between civil and crimininal cases
is also discussed in text 762:(3).

(6) The burden and measure of proof differs
in civit and criminal cases. In the latter, the
Government must prove every facet of the of-
fense and show guilt beyond a reasonable
doubt. In civil cases, the Commissioner's deter-
mination of the deficiency is presumptively cor-
rect and the burden is placed on the taxpayer to

overcome this presumption. When fraud is al-
leged the Government has the burden of estab-
lishing such fraud by clear and convincing evi-
dence. Text 323.6 contains further information
on the burden of proof.

(7) The tax computation in a particular case
may differ for civil and criminal purposes since
the evidence relating to certain of the income
adjustments may not meet the criteria of proof
necessary in a criminal case although it may be
adequate for the civil case. There also may be
adjustments of a controversial or off-setting na-
ture which are allowed in the criminal tax com-
putation to remove controversial issues from
the criminal action, as well as additional adjust-
ments or disallowances of a minor, technical,
and non-fraudulent nature which are consid-
ered solely for civil purposes.

(8) The civil liability and the ad valorem pen-
alties are generally assessed against the tax-
payer, whereas any person who partakes in the
commission of an offense is subject to the crim-
inal sanctions of the law. For example, any
person who willfully attempts to evade or defeat
any tax or the payment thereof, even thoughitis
not his/her own tax liability, could be charged
with this offense. Thus, A can be charged with
evading B’s tax; a spouse can be charged with
evading the other spouse’s tax; and corporate
officers in addition to the corporation can be
charged with evading the corporation’s tax.
[U.S. v. Troy, U.S. v. Augustine] Participation in
the commission of an offense includes the fail-
ure of a person to perform a required act. A

person is defined in IRC 7343 as follows:
“The term ‘person’ as used in this chapter includes an
officer or employee of a corporation, or a member or em-
ployee of a partnership, who as such officer, employee, or
member 1s under a duly to perform the act in respect ot
which the violation accurs.”

(9) Further information on parties to criminal
offenses is set forth in 322.3.

412 (1-18-80) 9781
Avoidance Distinguished From
Evasion

Avoidance of taxes is not a criminal offense.
Any attempt to reduce, avoid, minimize, or alle-
viate taxes by legitimate means is permissible.
The distincticn between avoidance and eva-
sion is fine yet definite. One who avoids tax
does not conceal or misrepresent. He shapes
events to reduce or eliminate tax liability and,
upon the happening of the events, makes a
complete disclosure. Evasion on the other hand
involves deceit, subterfuge, camouflage, con-
cealment, some attempt to color or obscure
events, or making things seem other than they

412
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are. For example, the creation of a bona fide
partnership to reduce the tax liability of a busi-
ness by dividing the income among several
individual partners is tax avoidance. However,
the facts of a particular case may show that an
alleged partnership was not in fact established
and that one or more of the alleged partners
secretly returned his/her share of the profits to
the real owner of the business, who in turn did
not report this income. This would be an in-
stance of attempted evasion.

413 (1-18-80)
Attempted Evasion of Tax or
Payment Thereof (IRC 7201)

9781

413.1 (1-18-80)
Statutory Provisions

The willful attempt in any manner to evade or
defeat any tax and the wiliful attempt in any
manner to evade or defeat the payment of any
tax constitute criminal offenses. The statutory
provisions covering these offenses are set forth
in IRC 7201 and are quoted in full in text 221.2
and IRM 9212.

9781

413.2 (5-8-80)
Elements of the Offenses

(1) The elements of the offense of willfully
attempting in any manner to evade or defeat
any tax are: Additional tax due and owing; an
attempt in any manner to evade or defeat any
tax; and willfulness.

9781

(a) Additional tax due and owing—The
Government must establish that at the time the
offense was committed an additional tax was
due and owing; that the taxpayer ‘““owed more
tax than hereported.” (U.S. v. Schenck; Gleck-
man v. U.S.; Tinkoff v. U.S.] However, it is not
necessary to prove evasion of the full amount
alleged in the indictment. It would be sufficient
to show that a substantial amount of the tax was
evaded [U.S. v. Schenck; Tinkoff v. U.S.], and
this need notbe measured in terms of gross and
net income or by any particular percentage of
the tax shown to be due and payable. [U.S. v.
Nunan] Carryback losses are technically no le-
gal impediment to prosecution for years in
which they eliminate the tax liability. [Willing-
ham v. U.S.] However, the probability of convic-
tion could be lessened where it is shown that a
tax deficiency does not exist by operation of
law. Likewise, the acceptance by Government

412
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agents of agreement Form 870 (Waiver of Re-
strictions on Assessment and Collection of De-
ficiency in Tax and Acceptance of Overassess-
ment) does not bar prosecution. [Clark v. U.S.]
However, experience has demonstrated that
attempts to pursue both the criminal and the
civil aspects of a case concurrently may jeopar-
dize the successful completion of the criminal
case. As aresult, Policy Statement P—4-84 pro-
vides, among other things, that the conse-
quences of civil enforcement actions on mat-
ters involved in the criminal investigation and
prosecution case should be carefully weighed.
See IRM 9324.3 for further instructions on bal-
ancing the civil and criminal aspects of
investigations.

(b) Attempt to evade or defeat any tax.

1 The substance of the offense under
IRC 7201 is the term “attempt in any manner.”
Attempt dces not mean that one whose efforts
are successful cannot commit the crime of will-
ful attempt. The crime is complete when the
attempt is made ard nothing is added to its
criminality by success or consummation, as
would be the case with respect to attempted
murder. It has been held that “attempts cover
both successful and unsuccessful endeavors
or efforts’” and that ‘a willful attempt to evade or
defeat an income tax includes successful, as
well as futile endeavors.” [O’Brien v. U.S.] As
the courts have stated, “The real character of
the offense lies, not in the failure to file a return
or in the filing of a false return, but rather in the
attempt” to evade any tax. [Emmich v. U.S.]
The statute does not define attempt, nor does it
limit or define the means or methods by which
the attempt to evade or defeat any tax may be
accomplished. However, it has been judicially
determined that the term “attempt’’.implies.
some affirmative action or the commission of
some overt act. [Spies v. U.S.] The actual filing
of a false or fraudulent return is not requisite for
the commission of the offense [U.S. v. Alba-
nese] though the filing of such a return is the
usual attempt to evade or defeat the tax. [Myres
v. U.S.; Guzik v. U.S.] A false statement made to
Treasury agents for the purpose of concealing
unreported income has also been judicially de-
termined to be an attempt to evade or defeat
the tax. [U.S. v. Beacon Brass Co; Canton v.
U.S.]
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2 The willful omission of a duty or the
wiliful failure to perform a duty imposed by stat-
ute does not per se constitute an attempt to
evade or defeat. However, a willful omission or
failure (such as a wiilful failure to make and file a
return) when coupled with affirmative acts or
conduct from which an attempt may be inferred
would constitute an attempt. In the case of
Spies v. United States [Spies v. U.S.], the Su-
preme Court gave certain illustrations from
which acts or conduct the attempt to evade or
defeat any tax may be inferred; such as keeping
a double set of books [Noro v. U.S.]; making
false entries, alterations, invoices, or docu-
ments [U.S. v. Lange; Gariepy v. U.S.]; destruc-
tion of books or records [Yoffe v. U.S.; Gariepy
v. U.S.]; concealment of assets or covering up
sources of income [Gendelman v. U.S.]; han-
dling of one's affairs to avoid making the rec-
ords usual in transactions of the kind
[Gleckmmanv. U.S.; U.S. v. Hornstein}; and any
conduct, the likely effect of which would be to
mislead or to conceal; in other words, in any
manner. Text 423:(2) contains a list of the more
common tax evasion schemes.

3 It is well settled that a separate of-
fense may be committed with respect to each
year. Therefore, an attempt for one year is a
separate offense from an attempt for a different
year. [U.S. v. Stoehr]

4 There may also be more than one vio-
lation in one year resulting from the same acts
such as the willful attempt to evade the pay-
ment of tax and the willful attempt to evade tax.
[U.S. v. Bardin] Likewise there may be charged
a willful attempt to evade tax and a willful failure
to file a return for the same year. [U.S. v. Kafes]

(c) Willfulness—The attempt in any man-
ner to evade or defeat any tax must be wiliful,
and willfuiness has been defined as an act or
conduct done with abad or evil purpose. [U.S. v.

Murdock] Mere understatement of income and -

the filing of an incorrect return does not in itself
constitute willful attempted tax evasion. [Hol-
land v. U.S.] The offenss is made out when
conduct such as exemplified in the Spies case
(supra) is present. Text 41(11) contains a further
discussion of willfulness.

(2) The elements of the offense of willfully
attempting in any manner to evade or defeat the
payment of any tax are: A tax due and owing; an
attempt to evade or defeat the payment of any
tax; and willfulness.

(a) A tax due and owing—The Govern-
ment must establish that a tax is due and owing
at the time the offense is committed. This

amount need not be any additional tax or defi-
ciency but could be the amount of tax shown on
the original return which had not been paid.

(b) Attempt to evade or defeat the pay-
ment of any tax—The mere failure or willful
failure to pay any tax does not constitute an
attempt to evade or defeat the payment of any
tax. The comments set out in (1)(b) above with
respect to attempts also apply to this offense.
The attempt implies some affirmative action or
the commission of some overt act. Examples of
such action or conductrelating to the attempted
evasion of the payment of the tax are found in
the Giglio case. [U.S. v. Giglio] These are con-
cealing assets; reporting income through oth-
ers; misappropriating, converting, and diverting
corporate assets; together with filing late re-
turns, failing to withhold taxes as required by
law, filing false declarations of estimated taxes,
and filing false tentative corporate returns.

(c) Witlfulness—The comments set forth
in (1)(c) above and in 41(11) on willfulness apply
equally io this offense. Courts have held that
disbursement of available funds to creditors
other than the Government [Wilson v. U.S.], or
to corporate stockholders [U.S. v. Jannuzzio] is
not of itself an attempt to evade or defeat pay-
ment of taxes.

(3) Venue and Statute of Limitations—Ven-
ue forthese offenses lies in the judicial districtin
which the return is filed or other overt acts are
committed. A further discussion of this subject
is in 727. The statutory period of limitations for
these offenses is six years. A more complete
discussion of this subject is in 419.

414 (1-18-60)
Failure to Collect, Account For,
and Pay Over Tax

9781

4141 (1-18-80)
Willful Failure to Collect, Account
For, and Pay Over Tax (IRC 7202)

9781

414.11 (1-18-80)
Statutory Provisions

Itis a criminal offense if any person required
to collect, account for, and pay over any tax
willfully fails to collect or truthfully account for
and pay over such tax. The statutory provisions
covering this violation are set forth in full in
221.3. Information showing the applicable civil
penalty is set forth in 252.5.

9781
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414.12 (1-18-80)
Elements of Offense
(1) The elements of a criminal violation under
this Code section are:
(a) One or both of the following:
1 A duty to collect any tax.
2 A duty to account for and pay over any

9781

tax.
(b) One or both of the following:
1 Failure to collect any tax.
2 Failure to truthfully account for and
pay over any tax.
(c) Willfulness. (The subject of willfuiness
is covered in 41(11).)

(2) Venue liesin the judicial district where the
act should have been performed [U.S. v. Com-
merford] and a three-year period of limitations is
applicable to this offense, which is a felony.
Further information concerning the statute of
limitations is contained in 419.

(3) Section 406.603, Code of Federal Regu-
lations, states, ““The return shall be signed and
verified by. ... (2) the President, Vice-Presi-
dent, or other principal officer, if the employer is
a corporation.” However, considerabie difficul-
ty has been encountered in determining the
“person” charged with the duty of. collecting,
accounting for and paying over taxes, especial-
ly in cases involving small corporations where
the precise duties of the officers are not clearly
defined or rigidly carried out. For example, in
the case of U.S. v. Fago, it was determined that
although the president of the corporation was
the dominating force in the management of the
firm, the fact that there were other officers who
signed some returns and engaged in financial
activities on behalf of the coporation made it
doubtful whether the president was the officer
under a duty to perform the required acts, and
the indictment was dismissed. On the other
hand, there is a reported decision [Wilson v.
U.S.] which holds that the term “person’ in-
cludes a chief executive officer of a corporation
who possesses the authority to determine how
corporate funds shouid be expended. Accord-
ingly, it is imperative to ascertain the various
activities and responsibilities of all officers of a
corporation before recommending prosecution

41412
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against any one of them as the “person” de-
fined in IRC 7343.

(4) Willfulness under this Code section re-
fers to motive or purpose and includes some
element of an evil motive and want of justifica-
tion in view of all the financial circumstances of
the taxpayer. It is not enough merely to prove
that the acts were knowingly and intentionally
committed. [Paddock v. Siemoneit] For exam-
ple, a successful prosecution under this section
was based upon the following facts: The tax-
payer filed timely employment tax returns but
habitualily failed to pay the amount of tax shown
to be due thereon. He willingly signed agree-
ments for partial payments, made the first pay-
ment, and thenignored further requests for pay-
ments. When his bank accounts were levied
upon, he closed the accountnts and made ar-
rangements with his customers to receive fu-
ture payments in cash. All his assets were then
transferred to the names of others. His only
defense was that he used the money withheld
from his employees to meet current operating
expenses. An analysis of his bank accounts
and records of personal expenditures showed
that, contrary to his contentions, a profit was
realized from the businessin all years and funds
were available to pay the taxes shown on the
returns.

(5) Violations under this section usually in-
volve failure to truthfully account for and pay
over withholding, social security, and excise
taxes with the exception of wagering excise
taxes. Failure to file returns would involve viola-
tions of IRC 7203 (text 415) and filing false and
fraudulent returns would constitute violations
under IRC 7201 (text 413).

(6) Willful failure to truthfully account for and
pay over is considered to be an inseparable
dual obligation. [Chief Counsel memo, 5-8-64,
CC:E-172.] Failure to pay, even though an ac-
counting is made in the sense of a return filed,
leaves the duty as a whole unfulfilled.

414.2 (1-18-80)

Failure to Collect and Account
For Certain Collected Taxes
(Nonwillful Violation) (IRC 7215)

9781
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414.21 (1-18-80)
Statutory Provisions

It is a criminal offense to fail, after due notice
[26 USC 7512], to collect and deposit, in a
special trust account for the United States, em-
ployment, withholding, and certain excise taxes
[Employment Taxes imposed by Subtitle C and
Miscellaneous Excise Taxes imposed by Chap-
ter 33 which pertain to Communications and
Transportation of persons by air—See text
453.2.] and to keep the funds in the account
until payment over to the United States. The
statutory provisions covering this violation are
set forth in full in text 221.(12).

9781

414.22 (1-18-80)
Elements of Offense

(1) Theelements of a criminal violation under
this Code section are:

(a) One or more of the following:

1 A duty to collect employment taxes or
certain miscellaneous excise taxes.

2 A duty to account for and pay over
emalo'ment taxes or certain miscellanous ex-
cise taxes.

(b) One or more of the following:

1 Failure to collect employment taxes or
certain miscellaneous excise taxes.

2 Failure to truthfully account for and
pay over employment taxes or certain miscella-
neous excise taxes.

(c) Notice, delivered in hand, instructing
the taxpayer to collect and deposit employment
taxes or certain miscellaneous excise taxesina
separate bank account designated as a special
fund in trust for the United States and to keep
the taxes so collected in the account until pay-
ment over to the United States.

(d) One or more of the following with re-
spect to taxes collectible after the receipt of
notice:

1 Failure to collect employment taxes or
certain excise taxes;

2 Failure to deposit employment taxes
or certain excise taxes in a special trustaccount
for the United States;

3 Failure to keep the collected taxes in a
special trust account until payment over to the
United States.

(e) One or more of the following:

1 Absence of information showing that
the person had reasonable doubt as to whether
the law required the collection of the tax, or that
he/she had reasonable doubt that he/she was

0781

the one who was required by law to collect the
tax;

2 Absence of information showing that
the failure to collect, deposit and to keep the tax
in a separate account was due to circum-
stances beyond the control of the taxpayer.

(2) Venue liesinthe judicial district where the
act shouid have been performed [U.S. v. Com-
merford] and a three-year period of iimitations
[26 USC 6531] is applicable to this offense,
which is a misdemeanor. Further information
concerning statute of limitations is contained in
419.

(3) In the case of a corporation, partnership
or trust, notice delivered in hand to an officer,
partner, or trustee is deemed to be notice deliv-
ered in hand to the corporation, partnership, or
trust and to all officers, partners, trustees and
employees thereof.

(4) A lack of fundsimmediately after the pay-
ment of wages (whether or not resulting from
the payment of wages) is not considered a cir-
cumstance beyond a person’s control. For ex-
ample, if an employer received the required
notice and had gross payroll requirements of
$1,000 with respect to which he/she was re-
quired to withhold $100 of income tax and if he/
she had on hand only $300 and paid out the
entire amount in wages, withholding nothing,
the fact that the net wages due equaled that
amount would not relieve him/her of the penal-
ty imposed by this Code section. [Senate Com-
mittee on Finance Report (No. 1182, 85th Con-
gress) (Jan. 23, 1958) 3 U.S. Cong. News '58,
Page 255.]

(5) Circumstances causing a lack of funds
after the payment of wages (but notimmediate-
ly after) which are considered beyond a taxpay-
er's control include: theft, embezzlement, or
destruction of the business by fire, flood, or
other casualty, occurring within the period be-
fore which the person was required to deposit
the funds; or the failure of the bank in which the
person deposited the funds prior to transferring
them to the Government’s trust account. A lack
of funds due to the payment of creditors would
not be considered such a circumstance. [U.S. v.
Plotkin]

(6) Procedures tobe usedin Trust Fund Cas-
es (IRC 7512 and 7215) are contained in IRM
9340.

414.22
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415 (1-18-80)

Willful Failure to File Returns,
Supply Information, or Pay Tax
(IRC 7203)

9781

415.1 (1-18-80)
Statutory Provisions

The willful failure to make any return (other
than a declaration of estimated tax); or to pay
any estimated tax or tax; or to keep records; or
to supply information, at the time or times re-
quired by law or regulation, constitutes a crimi-
nal offense. Any one of the above violations is a
separate offense. The statutory provisions cov-
ering these offenses are set forth in IRC 7203
and are quoted in full in 221.4,

9781

415.2 (1-18-80) 9781
Elements of the Offenses
415.21 (1-18-60) 9781

Willful Failure to Make a Return

(1) This offense applies to the wiliful failure to
make any type of required return, except decla-
rations of estimated tax. The following ele-
ments of the offense must be established to
sustain a conviction: the person was under a
duty, as required by law or regulations, to make
areturn for the year or period involved; he/she
failed to file a return for such year or period at
the time required by law or regulation; and the
failure to file such return was willful. [U.S. v.
McCormick]

(a) A duty to make a return—The general
requirements for making areturn are set forth in
IRC 6012 to 6046. Persons liable under IRC
7203 include those described in IRC 7343,
quotedin411:(8). in corporate cases the person
responsible for filing corporate returns may be
any of several officials and it will be a matter of
fact to be developed by competent evidence as
to which one has the duty. This evidence may
be proof of signing past Federal returns or any
state returns, or it may be in the corporate by-
laws or minutes of directors’ meetings. [U.S. v.
Fago] A further discussion of this point is con-
tained in 414,12:(3).

(b) Failure to make a return when due.

1 The Government must establish that a
return was due within the time provided by law
or regutations and that there was a failure to file
such return within such time. The time within
which a return must be filed has been heid to be

415
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the date set outin the Code orunderregulations
prescribed by the Secretary plus that last date
covered in any extension of time granted by the
Secretary or the Secretary’s delegate. (U.S. v.
Habig; Haskellv. U.S.] The date whenareturnis
due under the Code or regulations varies, de-
pending upon the type of tax involved or the
type of return required to be filed. Thus, individ-
ual income tax returns, self-employment tax
returns, and partnership returns made on the
basis of the calendar year shall be filed on or
before the 16th day of April following the close
of the calendar year; or, if made on a fiscal year
basis, the return shall be filed on the 15th day of
the 4th month following the close of the fiscal
year. [26 USC 6072(a)] Corporate returns for
calendar years are due on the 15th day of
March; or, if on a fiscal year basis, returns are
due on the 15th day of the 3d month following
the close of the fiscal year. [26 USC 6072(b)]
IRC 6075 relates to the time for filing estate and
gift tax returns, and IRC 6071 and the regula-
tions promulgated thereunder to the time for
filing excise tax returns and other forms of re-
turns required under the particular type of tax
involved.

2 In addition to showing that a return
was due, the Government must establish that
the person did not file a required return on the
due date. Usually this is accomplished by prov-
ing that the defendant did not file a returnin the
district of his/her legal residence or principal
place of business [Haskell v. U.S.] or service
center.

(c) The failure to file a return was willful—
The Government must establish willfulness in
the failure to file a return. However, as distin-
guished from willfulness in a tax evasion case,
the Government need not prove a tax evasion
motive. Willfulness connotes something “‘done
with a bad purpose, or done without justifiable
excuse, or done stubbornly or obstinately or
perversely, or with bad motive.” [U.S. v. Cirillo]
As applied to this offense willful means volun-
tary, purposeful, deliberate, and intentional, as
distinguished from accidental, inadvertent, or
negligent; and the only bad purpose or bad
motive which the Government must prove is the
deliberate intention not to file returns, which
such person knew ought to have been filed, so
that the Government would not know the extent
of his/her liability. [Yarborough v. U.S.; U.S. v.
DiSilvestro] Although an additional tax due is
not an essential element of the offense, willful-
ness is difficult to establish without proof of a
substantial tax liability.
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415.22 (1-18-80)
Wiliful Failure to Pay Tax

(1) This offense applies to the willful failure to
pay any type of tax, including estimated taxes.
The elements of this offense are that the per-
son was under aduty to pay a tax which was due
and owing; that he/she failed to pay such tax at
the time or times required by law or regulations;
and that the failure to pay was willful. The mere
failure to pay the tax is not a crime; it must be
willful. Some evil motive or bad purpose must
be shown. The Supreme Court stated:

“In view of our traditional aversion to imprisonment for
debt, we would not without the clearest manifestion of Con-
gressional intent assume that mere knowing and intentional
default in payment of a tax, where there had been no wiliful
failure to disclose the liability, is intended to constitute a ¢rim-
inal offense of any degree. We would expect willfulness in
such a case to include some element of evil motive and want
of justification in view of all the financial circumstances of the
taxpayer.” [Spiss v. U.S.]

(2) Repeated failure to pay taxes coupled
with large expenditures for luxuries when taxes
were owing may be evidence of willfuiness with-
in the meaning of the statute. [U.S. v. Frank
Palmero)
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415.23 (1-18-80)
Willful Failure to Supply
Information

This offense applies to the willful failure to
supply information at the time or times required
by law or regulations. The elements of this of-
fense are that the person was under a duty to
supply the information; that he/she failed to
supply such information at the time required by
law or regulations; and that the failure to supply
such information was willful. The willfuiness re-
quired to be shown under this offense would be
the deliberate and intentional withholding and
failing to supply the required information with
the evil and bad purpose of concealing income,
property, or other required or requested infor-
mation. [U.S. v. Murdock] For example, the in-
tentional and deliberate failure and refusal to
furnish a schedule of the partnership assets
and liabilities as required on the partnership
return, was held to be willful. Disclosure of such
information revealed considerabie cash on
hand. [Pappas v. U.S.]
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415.24 (1-18-80)

Wiliful Failure to Keep Records
(1) Thisoffense applies to the willful failure to

keep records. The elements of this offense are

that the person was under a duty to keep rec-

ords; that he/she failed to keep such records;
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and that the failure to keep records was willful.
The general requirement to keep records is
provided for in IRC 6001. However, the types of
records kept by various individuals are not alike,
and neither the statute nor the regulations de-
fines minimum standards for specific transac-
tions or for types of business. For example, a
showing that his returns were prepared from
third-party records (banks, brokers, employers)
may obviate the necessity for a taxpayer to
keep records. IRM 4297 provides for the serv-
ice of a notice, Letter to Taxpayer Regarding
Inadequate Records (Form 7020 or 7021), and
the procedure to be followed where taxpayers
have failed to maintain proper records. The
deliberate, intentional, and utter disregard of
this notice with evil intent and a bad purpose
may be deemed a circumstance from which
willfulness may be inferred. Willfulness will also
be inferred if the conceaiment motive plays any
part of the failure to keep records. However, an
important factor in the probability of conviction
in these cases may be a substantial deficiency
attributable to the failure to keep records. See
IRM 9552.

(2) Specific record keeping requirements in-
volving wagering taxes are covered in 461.3.

415.3 (1-18-80)
Venue and Statute of Limitations

Venue for the above offenses lies in the judi-
cial district in which the required acts should
have been performed. Text 727 contains a fur-
ther discussion of venue. The statutory period
of limitations for willful failure to file returns
(other than information returns) or to pay tax is
six years. A three-year period of limitations ap-
plies to willful failure to file information returns
such as partnership returns, and to wiilful failure
to keep records or supply information. Text 419
contains further information on the statute of
limitations.
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416 (1-18-80) 9781
Fraudulent Statement or Failure
to Make Statement to Employees

(IRC 7204)

416.1 (1-18-80)
Statutory Provisions
It is a criminal offense to willfutly furnish an
employee a false or fraudulent wage withhold-
ing receipt or to willfully fail to furnish areceiptin

416.1
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the appropriate manner or at the appropriate
time. The statutory provisions covering this vio-
lation are set forth in full in 221.5. Information
showing the applicable civil penalty is set forth
in Exhibit 200-2.

416.2 (1-18-80)
Elements of Offense
(1) The elements of a criminal violation under

this Code section are:

(a) A duty to deduct employment tax or to
withhold income tax [26 USC 3102(a), 3402(a)];

(b) A duty totimely furnish to the employee
a written statement showing specified informa-
tion concerning the deductions [26 USC 6051];

(c) Furnishing a false or fraudulent state-
ment to an employee, or the failure to furnish a
statement to an employee at the required time
and in the required manner;

(d) Willfulness. (The subject of willfulness
is covered in 41(11).)

9781

(2) Venue lies in the judicial district where the
employer was required to perform [U.S. v. An-
derson; U.S. v. Commerford] and a three-year
period of limitations is applicable to this offense
[26 USC 6531] which is a misdemeanor. Further
information concerning statute of limitations is
contained in 419.

(3) A successful prosecution under this
Code section was based upon the foilowing
facts. In order to attract and hold scarce work-
ers, a taxpayer put into effect a scheme where-
by actual weekly wages paid were recorded on
regular weekly payroll sheets, the sum total of
which was deducted for income tax purposes.
Individual payroll sheets were also maintained
for most of the employees, but the amounts of
gross wages shown on the sheets were under-
stated to accommodate the employees so that
they would not have to report their entire wages
for income tax purposes. The tax withheld from
the wages was based upon the understated
figure. In some instances individual payroll
sheets were not maintained for employees. At
the end of the year the employees whose
names were shown on individual payroll sheets
were furnished false and fraudulent withholding
statements, Forms W-2, based upon the false
payroll sheets and the employees whose
names did not appear on payroll sheets did not
at any time receive withholding statements.
The failure to furnish withholding statements to
some employees and the furnishing of false and

416.1
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fraudulent statements to other employees con-
stitute separate violations under this Code
section.

417 (1-18-80)

Fraudulent Withholding
Exemption Certificate or Failure
to Supply Information (IRC 7205)

9781

4171 (9-8-80)
Statutory Provisions

9781

An employee who willfully supplies false or
fraudulent information, in connection with his/
her withholding exemption status, to his/her
employer, or who willfully fails to supply infor-
mation which would require an increase in the
tax to be withheld, commits a criminal offense.
The statutory provisions covering this violation
are quoted in full in 221.6. IRC 6682 is the civil
penalty applicable to this offense.

417.2 (1-18-80)
Elements of Offense

9781

(1) The elements of a criminal violation under
this Code section are:

(a) A duty to supply information to employ-
er [26 USC 3402(f}(2)];

(b) Furnishing false or fraudulent informa-
tion or failure to supply information which would
require an increase in tax to be withheld;

(c) Wilifulness. (The subject of willfulness
is covered in 41(11).)

(2) Venue lies in the judicial district where the
offense has been committed. A three-year peri-
od of limitations is appticable [26 USC 6531],
and the offense is a misdemeanor. in a case
which involves furnishing false or fraudulent
information, the offense is committed and the
period of limitations begins the date the docu-
ment is filed. No known reported case has stat-
ed whether willful failure to supply information
to an employer is a continuing offense for pur-
poses of determining the date from which the
period of limitations is to run. The safe practice
is to assume that it is not continuing, and that
the offense is committed and statute begins to
run on the date when it becomes a duty for the
employee to supply information, which he/she
willfully fails to do. However, if all other facts
indicate that prosecution should be recom-
mended for this offense, the continuing offense
theory may be employed. Further information
concerning the statute of limitations is con-
tained in 419.

(3) The employee is required to notify his
employer within ten days of a change in his
withholding exemption status which would re-
quire an increase in tax to be withheld.
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(4) There is no penalty for failing to file an
original certificate (Form W-4) or for failure to
supply information which would require a de-
crease in tax to be withheld, and a certificate is
not considered false or fraudulent if it contains
information showing fewer exemptions than the
employee is entitled to claim.

418 (1-18-80)
False and Fraudulent Statements

9781

418.1 (1-18-80)

False or Fraudulent Return,
Statement, or Other Document
Made Under Penaity of Perjury
(IRC 7206(1))

9781

418.11 (1-18-80)
Statutory Provisions

A person who willfully makes and subscribes,
under penalty of perjury, any return, statement,
or other document which he/she does not be-
lieve to be true and correct, as to every material
matter, commits a criminal offense. The statu-
tory provisions covering this violation are set
forth in full in 221.7.
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418.12 (2-15-80)
Elements of Offense

(1) The elements of a criminal violation under
this Code section are:

(a) Making and subscribing areturn, state-
ment or other document under penalty of
perjury;

(b) Knowledge that it is not true and cor-
rect as to every material matter;

(c) Wilifulness. (The subject of willfulness
is covered in 41(11).)

(2) Venue may lie in thie judicial district in
which the documentis prepared, signed or filed.
There has been little litigation of the venue
issue. In the majority of cases, prosecution is
had in the district in which the return is sub-
scribed. A court has limited venue to that dis-
trict. [U.S. v. Wyman] Other cases have consid-
ered the place or date of filing the return to be
determinative and not the place or date of sign-
ing, on the theory that the document is not a
return until filed. [U.S. v. Horopitz] Section 3237
of Title 18, United States Code, which is cap-
tioned "‘Offenses begun in one district and com-
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pleted in another,” provides that any offense
involving the use of mails is a continuing of-
fense and may be prosecuted in any district in
which the offense was begun, continued, or
completed. In specifically providing that IRC
7206(1) prosecutions may be transferred to the
district of residency, this statute tends to sup-
port a position that the offense may be prose-
cuted where the return is made, subscribed, or
filed.

(3) A six-year period of limitations is applica-
ble to this offense, which is a felony. Further
information covering statute of limitations is
contained in 419.

(4) This Code sectionimposes the penalty of
perjury upon a person who willfully falsifies a
return as to a material matter, whether or not
his/her purpose was to evade or defeat the
payment of taxes. [Siravo v. U.S.; Hoover v.
U.S.; Schepps'v. U.S.; Gaunt v. U.S.] Prosecu-
tionis appropriate when the Governmentis able
to prove falsity of a partnership return, the issue
being falsity rather than evasion. [Goldbaum v.
U.S.] The test of materiality is whether the false
statement was material to the contents of the
return. It is not necessary that the government
actually rely on the statement. It is sufficient
that it be made with the intention of inducing
such reliance. [Genstil v. U.S.; U.S. v. Rayor]
Although the offense is complete upon signing
the statement or document, prosecutions un-
der this Code section should involve only false
returns or statements presented to or filed with
the Internal Revenue Service. This sanction is
appropriate when itis possible to prove falsity of
a return but difficult to establish evasion of an
ascertainable amount of tax, or, when the falsifi-
cation resulits in a relatively small amount of tax
evaded in relationship to the total tax liability.

(5) If anindividual files a false and fraudulent
return, it is possible for him/her to incur criminal
liability for attempting to defeat and evade the
payment of tax and for making a false and
fraudulent statement under the penaity of perju-
ry even though both offensesrelate to the same
return and the making of the false statement is
an incidental step in the consummation of the
completed offense of attempting to defeat and
evade taxes. [Gaunt v. U.S.]

418.12
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418.2 (1-18-80)

Aid or Assistance in Preparation
or Presentation of Faise or
Fraudulent Return, Affidavit,
Claim or Other Document (IRC
7206(2))

9781

418.21 (1-18-80)
Statutory Provisions

Any persort who willfully aids or assists or
procures, counsels, or advises in the prepara-
tion or presentation under, orin connection with
any matter arising under, the internal revenue
laws, of a false or fraudulent return, affidavit,
claim or other document, commits a criminal
offense under this Code section, whether or not
such falsity or fraud is with the knowledge or
consent of the person authorized or required to
present such return, affidavit, claim or other
document. The statutory provisions covering
this violation are set forth in full in 221.7:(2).

9781

418.22 (1-18-80)
Elements of Offense

(1) The elements of a criminal violation under
this Code section are:

(a) Aid, assist, counsel, advise or procure
the preparation or presentation of a false or
fraudulent document;

(b) A matter under, or in connection with
any material matter arising under, the internal
revenue laws,;

(c) Willfulness. (The subject of willfulness
is discussed in 41(11).)

(2) Venueliesin the judicial district where the
criminal acts were committed, or if the acts
were committed in one district and the return
was filed in another district, venue lies in either
district. The period of limitations applicable to
this offense, which is a felony, is six years.
Further information concerning the statute of
limitations is contained in 419.

(38) The false document must be filed with the
Internal Revenue Service in order for the crime
to be complete but pecuniary loss to the Gov-
ernment is not necessary. Any impairment of its
governmental function is sufficient. [Butzman v.
U.S.; U.S. v. Potsadal)

(4) The crime is complete on the submission
of the false document notwithstanding the fact
that had he filed a different and truthful docu-
ment the defendant or his principal might have

418.2
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been entitied to equivalent relief or benefit.
[Butzman v. U.S.; U.S. v. Potsada]

(5) Generally, income tax returns or partner-
ship information returns are invoived but any
document required or authorized to be filed can
give rise to this offense.

(6) If two partners execute a false partner-
ship return and file it, they may each commit a
criminal offense, but if there is evidence that
only one of the partners willfully aided, assisted,
procured, counseled or advised the preparation
or the presentation of such return, then only he/
she could be held liable for this offense. [U.S. v.
Wyman]

(7) The aiding and assisting in the prepara-
tion of a false return, and the subscribing of a
false return are two separate offenses. [U.S. v.
Wyman] A defendant can, therefore, be prose-
cuted under {RC 7206(1) for subscribing a false
return and under this Code section for aiding
and assisting in the preparation of the same
false return.

(8) Itis sufficient to establish that the defend-
ant willfully and knowingly prepared false and
fraudulent income tax returns for another al-
though the fraud involved was without the
knowledge and cansent of the person required
to make the return. [U.S. v. Kelley; U.S. v. Bor-
gis] For example, in the case of U.S. v. Hersko-
vitz, et al., the defendants, who conducted a
“refund factory,” interviewed taxpayers for ten
or fifteen minutes and obtained information
which was written on worksheets. Signed blank
income tax returns were then obtained from the
taxpayers and they were told the amounts of
the refunds aliegedly due, but they were not
furnished any of the details relative to the de-
ductions to be claimed on the returns, which
were prepared at later dates. At the trial the
clients testified that they did not furnish the
defendants the information relating to deduc-
tions shown on their completed returns and that
the information was placed on the returns with-
out their knowledge or consent. On the other
hand, if the taxpayers who testify against the
defendant are shown to have had knowledge
that their returns were false, resulting in fraud
penalties or successful prosecutions, for eva-
sion, the defendant is entitled to have the court
caution the jury to weigh accomplice testimony
carefuliy. [Hull v. U.S.]

(9) Inallrace track payoff cases IRC 7206(2)
should be used either as the primary statutory
provision or, at least, as a supplement to 18
USC 1001, when prosecuting either the “ten
percenter” or the true winner. [Chief Counsel’'s
Memorandum 7-31-67, CC:E-MA 1589, see
Int. Digest, 11-67, p. 41.]
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418.3 (12-7-81)
Fraudulent Returns, Statements,
or Other Documents (IRC 7207)
(1) Itisacriminal offense to willfully deliver or
disclose to the Secretary or the Secretary’s
delegate any list, return, account, statement, or
other document known to be fraudulent or to be
false as to any material matter. The statutory
provisions covering this violation are set forth in
221.8.

(2) As of September 28, 1976, the Depart-
ment of Justice has modified its long-standing
policy of not authorizing prosecution under Sec-
tion 7207. The current policy allows for use of
Section 7207 in cases commonly referred to as
altered-document-type cases whenever the
computed tax deficiencies are such as to be
considered de minimis in relation to the circum-
stances of the particular case under considera-
tion and the means and methods utilized in
committing the offense are commensurate with
charging a misdemeanor rather than a felony.
The policy otherwise remains unchanged in
that Section 7207 is neither suitable nor appro-
priate in tax cases other than the aitered-docu-
ment-type case. This modification is strictly lim-
ited to cases arising out of presentation of false
or altered documents by taxpayers in response
to requests for substantiation of claimed deduc-
tions during the course of examination activity.

9781

418.4 (1-18-80)
False Statements of Entries
Generally (Section 1001, Titie 18)

9781

418.41 (1-18-80)
Statutory Provisions

In connection with any matter within the juris-
diction of any department or agency of the Unit-
ed States, it is a criminal offense to willfully
falsify, conceal or cover up by trick, scheme, or
device a material fact or to make any false,
fictitious, or fraudulent stataments or represen-
tations or to make or use any false writing or
document knowing the same to contain any
false, fictitious or fraudulent statement or entry.
The statutory provisions covering this violation
are set forth in 222.(15).
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418.42 (1-18-80)
Elements of Offense
(1) The elements of a criminal violation under
this USC section are:
(a) A matter within the jurisdiction of a de-
partment or agency of the United States;
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(b) One or more of the following:
1 Falsification or concealment by trick,
scheme or device, of a material fact;
2 The making of false, fictitious or fraud-
ulent statements or representations;
3 The making or using of any false writ-
ing or document;
(c) Knowledge of the falsity by the party
charged;
(d) Wilifulness. (The subject of willfulness
is covered in 41(11).)

(2) Venue liesin thejudicial district where the
concealment of fact occurred, the false state-
ment was communicated, or the false writing
was made or used. A five-year period of limita-
tions is applicable to this offense, which is a
felony. Further information concerning statutes
of limitations is in 419.

(3) The term “jurisdiction” means the power
to deal with a subject matter and the term *'de-
partment”’ includes the United States Treasury
Department. [5 USC 1]

(4) Itis not necessary that the statement be
required to be made by some regulation or law.
[Cohen v. U.S.] For example, a taxpayer could
commit a violation under this USC section by
voluntarily furnishing a false and fraudulent net
worth statement during an official investigation
of his/her income tax liability, provided all other
necessary elements of the offense were
present.

(5) The weight of authority requires proof of
materiality in any prosecution under this USC
section. [Poonianv. U.S.; U.S. v. Zambito; Gon-
zales v. U.S.] However, some jurisdictions do
not require it in prosecutions for making false
statements or submitting false documents, as
opposed to falsifying, concealing or covering up
material facts by trick, scheme or device. [U.S.
v. Silver] The argument for this distinctionis that
the statute has two parts, of which the first,
relating to falsification or concealment by trick,
scheme or device, includes the word “‘materi-
al,” whereas the second, relating to false state-
ments, does not. [U.S. v. Silver] However, it
must be borne in mind even in the jurisdictions
making this distinction, that itis difficult to prove
witifulness of false statements uniess they are
material. [Chief Counsel Memorandum, 11-8-
62, CC:E-235 (1.D. Digest, 12-62, p. 23.]

(8) The violation may involve formal or infor-
mal records, forms and instruments, and even
oral statements. [Neely v. U.S.] It is not essen-
tial that the statements be under oath, and the

418.42
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perjury corroboration rule does not apply. [Nee-
ly v. U.S.; U.S. v. McCue]

(7) Itis possible for a defendant to be
charged with a violation under this USC section
and also to be charged with an attempt to de-
feat or evade the payment of tax [26 USC 7201]
in connection with the same return. [Gaunt v.
U.S]

(8) Knowledge cannot be imputed to a cor-
porate officer merely because the officer ap-
pears to be active in corporate affairs. [Freidus
v. U.S]

(9) The statute is concerned with false state-
ments which might impede the exercise of Fed-
eral authority. [U.S. v. Leviton] Pecuniary loss to
the Government is not necessary. Any impair-
ment of administration of its governmental
functions is sufficient and the commission of
the crime is not dependent upon the success of
the intended fraud. [Butzman v. U.S.] However,
mere negative, exculpatory “no” answers in a
question and answer interview are held not to
pervert the investigative function, and are not
considered statements within the meaning of
this statute. [Paternostro v. U.S.; U.S. v. Stark]
Prosecution may lie under this statute, as well
as under 18 USC 1503 (obstruction of justice),
against persons summoned to produce records
in their possession, who falsely state that the
records have been stolen from them, and con-
spire together to conceal them. [U.S. v. Curcio]

418.5 (1-18-80)
False, Fictitious, or Fraudulent
Claims (Section 287, Title 18)

9781

418.51 (1-18-80)
Statutory Provisions

It is a criminal offense to make or present a
claim upon or against the United States, or any
department or agency thereof, knowing such
claim to be false, fictitious or fraudulent. The
statutory provisions covering this violation are
set forth in 222.(10).

9781

418.52 (1-18-80)
Elements of Offense
(1) The elements of a criminal violation under

this USC section are:

(a) Making or presenting a claim upon or
against the United States;

(b) Knowledge that the claim is false, ficti-
tious or fraudulent.
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(2) Venueliesin the judicial district where the
false claim is presented or filed to where it is to
be acted upon. [Fullerv. U.S.] A five-year period
of limitations is applicabie to this offense, which
is a felony. Further information concerning stat-
ute of limitations will be found in 419.

(8) The term “false’” means unfounded or
unjust; “fictitious’ means not real; and *'fraudu-
lent” means wrong or deceitful. These terms
have no special legal significance in their use in
this statute but are to be taken in their ordinary
and well understood sense. [U.S. v. Bittinger]

(4) Fraud within this USC section includes
any conduct calculated to obstruct or impair the
efficiency of the United States and to destroy
the value of its operations. [U.S. v. Gottfried]
Actual pecuniary loss to the Government is not
an essential element of this offense.

(5) Whether the claim is false, fictitious, or
fraudulent must be determined in view of all of
the facts and circumstances surrounding it and
itis not essential that the bill, voucher, or other
things used as the basis for the claim should in
and of itself contain fraudulent or fictitious
statements or entries. [Dimmick v. U.S.] For
example, an income tax return, correct on its
face, would still constitute a false claim if the
taxpayer filing the return knew that the refund
shown to be due had already been paid as the
result of the filing of a prior return.

(6) Anincome tax return claiming a refund of
withheld taxes represents a false claim in spite
of the fact that the amount claimed represents
an overpayment of withholding taxes resulting
from a fraud perpetrated on the employer. For
example, if an individual arranges with a pay-
master to defraud an employer by having the
individual's name entered on a payroll without
performing any work or receiving any wages
and withholding tax is then paid to the Govern-
ment based on the amount of the alleged wag-
es, the filing of a final income tax return by the
phantom employee, showing the alleged wag-
es and claiming a refund of the withheld tax,
constitutes the filing of a false claim under this
USC section. [U.S. v. Mandile]

(7) This USC section is particularly appropri-
ate in instances where a false claim for refund
has been filed. Itis only necessary to prove that
the defendant made a claim for refund taxes
against the Government and that he/she knew
that he/she was not entitled to receive it. [U.S.
v. Mandile]

418.6 (1-18-80)
Removal or Concealment with
Intent to Defraud (IRC 7206(4))

9781
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418.61 (1-18-80)
Statutory Provisions

Any person who removes, deposits, or con-
ceals property upon which any tax is or shall be
imposed, or upon which levy is authorized by
IRC 6331, with intent to evade or defeat the
assessment or collection of any tax, commits a
criminal offense under this Code section. The
statutory provisions covering this violation are
set forth in text 221.7.

9781

418.62 (1-18-80)
Elements of Offense

(1) The elements of a criminal violation under

this Code section are:

(a) Tax imposed on the property, or

(b) Property upon which tax is imposed or
levy is authorized;

(c) Removal or concealment

(d) With intent to evade or defeat assess-
ment or coliection of any tax.

(2) “Concealment’” under this Code section
does not mean merely to secrete or hide away,
butincludes also “to prevent the discovery or to
withhold knowledge of.” Thus, it is not neces-
sary for the Government to prove a physical
removal, concealment or transfer from one
place to another. A violation of this Code sec-
tion may be committed by making false book
entries indicating transfer of property rights.
[U.S. v. Bregman)]

(3) ltis probable that the period of limitations
for this offense is six years. However, since this
has not been determined by case law, prosecu-
tion should be instituted within three years, to
avoid unnecessary controversy.

9781

419 (1-18-80)
Statute of Limitations

9781

4191 (1-18-80)
Introduction

Statutes of limitation are founded upon the
liberal theory that prosecutions should not be
allowed to ferment endlessly in the files of the
Government to explode only after witnesses
and proof necessary to the protection of the
accused have by sheer lapse of time passed
beyond availability. They amount to legisiative
restraints on the executive power to punish
wrongdoers, which grant malefactors complete
immunity from prosecution after stated periods
of time. Text 241 through 243 contain informa-
tion showing the specific statutory provisions
[26 USC 6531] relating to the time limit within

9781

which prosecutions may be instituted against
persons charged with violations of the internal
revenue laws and the applicable sections of the
United States Criminal Code.

419.2 (1-18-80) 9781
Statute of Limitations Statutory
Provisions

419.21 (1-18-80) 9781

Statute of Limitations on Criminal
Violations

(1) The Internal Revenue Code provides a
three-year limitation period for criminal viola-
tions with the exception of the following de-
scribed offenses investigated by the Criminal
investigation Division, which fall within a six-
year limitation period:

(a) Those Code sections in which defraud-
ing or attempting to defraud the United States is
an ingredient of the offense.

(b) 7201—Wilifully attempting in any man-
ner to evade or defeat any tax or the payment
thereof.

(c) 7206(2)—Willfully aiding, assisting,
counseling, procuring or advising the prepara-
tion or presentation of a false return or other
document.

(d) 7203 (in part)—Wilifully failing to timely
pay any tax or make any return (other than
declaration of estimated tax, partnership re-
turns or other information returns).

(e) 7206 (1)—Wilifully making and sub-
scribing a false return under penalty of perjury.

(f) 7207—Willfully delivering or disclosing
to the Secretary a fraudulent return, statement
or other document.

(g) 7212(a)—Corruptly or forcibly attempt-
ing to interfere with the administration of the
internal revenue laws.

(h) 371, Title 18—Conspiracy in connec-
tion with an attempt to defeat or evade any tax
or the payment thereof.

(2) The limitation period under the United
States Criminal Code is generally five years for
offenses other than capital. [18 USC 3282]

419.22 (1-18-80)
Statute of Limitations on Civil
Assessments

(1) Generally, taxes must be assessed within
three years after they become due. However,
IRC 6501 provides that a six-year limitation peri-

419.22

IR Manual

9781

MT 9781-1



paye v/01=400
(1-18-80)

Handbook for Special Agents

od is applicabie where an amount in excess of
25 percent of gross income has been omitted
from thereturn, and that there is no limitation on
assessment when:

(a) A false or fraudulent return has been
fited with intent to evade tax;

(b) No return has been fited; or—

(c) There has been a willful attempt to de-
feat or evade a tax (other than income, estate
and gift taxes).

419.23 (1-18-80)
Consents

(1) Extension of the statutory period of limita-
tion upon assessment of the tax will be request-
ed of a taxpayer only in a case involving unusual
circumstances and where the taxpayer has
been contacted previously, except where com-
pelling reasons exist. However, if it is deter-
mined by the special agent and approved by the
Chief, Criminal Investigation Division, by reason
of the discovery of indications of a tax deficien-
cy, that an extension of the statutory period is
warranted pursuant to this policy regarding a
tax return in the custody of Criminal Investiga-
tion, and further, if the tax involved is one for
which the statutory period of limitations may be
extended, the special agent who has the actual
custody of the return shall, after receiving the
concurrence of his/her group manager, re-
quest the extension. The Request for Execution
of Consent Extending Statutory Period which is
Letter 907(DO), formerly Form L-64, will be
used for this purpose. (See IRM 9325.2 and
policy statement P-4-79.)

(2) Injointinvestigations wherein the admin-
istrative file has not been forwarded in connec-
tion with the referral of the criminal case to
District Counsel and there is danger of an early
expiration of the statutory period for assess-
ment, the cooperating revenue agent will,
through the Chief, Examination Division, timely
advise Criminal Investigation that he/she pro-
poses to solicit consents extending the statuto-
ry period for assessment. Normally, the solicita-
tion of such a consent does not prejudice a
criminal case, and unless Criminal Investigation
requests otherwise, within ten workdays follow-
ing the date the cooperating revenue agent
submits his/her notification of intention to solic-
it a consent, the cooperating revenue agent will
endeavor to obtain the consent.

419.22
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(3) Except in unusual circumstances, con-
sents in these cases shall be solicited by letter,
rather than by personal contact, using Letter
907(DO). Any subsequent inquiry, whether oral
or written, received from the taxpayer or his/her
representative concerning consents in such
cases will be referred to the Chief, Criminal
Investigation Division, for reply. Where person-
al contact is necessary to obtain the consent,
either because of the time element involved or
for some other compelling reason, such con-
tact should be made jointly by the special agent
and the cooperating officer.

(4) The revenue agent will, through the
Chief, Examination Division, inform the Chief,
Criminal Investigation Division, of the results of
the efforts to obtain the consent(s). If the reve-
nue agentis unable to obtain a consent(s), he/
she will prepare a memorandum, with the sup-
porting reasons, to the District Counsel recom-
mending that a statutory notice be issued. The
memorandum will be prepared for the signature
of the District Director or Director of Internation-
al Operations and cleared through the Chiefs,
Examination and Criminal Investigation Divi-
sions. [n clearing this memorandum, the Chief,
Criminal Investigation Division should follow
the procedures in IRM 9325.2:(5).

(5) In making the determination of whether a
statutory notice should be issued, the District
Director or Director of International Operations,
will be guided by the following procedures.

(a) A statutory notice will be issued in all
cases where such action is appropriate to pro-
tect the assessment of civil liability and it ap-
pears unlikely the criminal prosecution will be
recommended.

(b) Ifitappears likely that criminal prosecu-
tion will be recommended, a statutory notice
normally will not be issued if either of the follow-
ing situations exist.

1 The facts and circumstances are
deemed such as to warrant the assertion of the
fraud penalty, providing there is sufficient pro-
bative evidence available to sustain the Com-
missioner’s burden of proof in establishing
fraud relating to the particular tax period, thus
permitting the assessment of the tax at any
time.
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2 The issuance of the statutory notice
would imperil successful criminal investigation
or prosecution. In this respect, peril to the crimi-
nal aspects of the case may result from incon-
sistent theories between the civil and criminal
cases, the disclosure of the details of evidence
or sources thereof, including the identity of par-
ticular witnesses, or other factors which rea-
sonably could be expected to lead to the de-
struction of evidence, efforts by the taxpayer to
tamper with or discredit testimony of documen-
tary evidence to be relied upon in support of the
potential criminal case.

(c) Jeopardy assessments will not be
made if such action would imperil successful
criminal investigation or prosecution. However,
if collection of civil liability in the case is in
jeopardy, such asin situations described in IRM
9329, and a jeopardy assessment is recom-
mended, care should be taken to avoid unnec-
essary disclosures in the deficiency letterandin
any accompanying statement that would imper-
il successful criminal investigation of
prosecution.

(d) Consideration should also be given to
the fact that if a statutory notice is issued and
the taxpayer appeals to the United States Tax
Court, the Government may lose control over
the facts which it will be required to reveal to the
taxpayer, either in the answer or at the trial of
the civil case ahead of the criminal case.

(6) IRM 9325.2:(3) through 9325.5 contains
further information on the issuance of statutory
notices.

419.3 (1-18-80) 9781
Construction of Statute of
Limitations Provisions

(1) Interpretation generally—''The statute
(of limitations) is not a statute of process to be
scantily and grudgingly applied, but an amnes-
ty, declaring that after a certain time oblivion
shall be cast over the offense.” {[Wharton, Crim-
inal Procedure, 415 (10th Ed. 1918] In other
words, the statute is liberally interpreted in favor
of the accused.

(2) Toll—To toll the statute of limitations
means to show facts which remove its bar of the
action. [Black’s Law Dictionary] Thus, to toll the
statute is to suspend the running of the statute
for a period of time. The tolling of the statute of
limitations should not be confused with the ex-
piration date of the period of limitations.

(3) Running of the statute—The limitation
period begins to run from the day on which the

offense is committed. The day following is the
first of the period. [Rule 45, Federal Rules of
Criminal Procedure; 18 USC; Pendergast v.
U.S.] For example, if a false and fraudulent
income tax return is filed on April 20, 1971, the
period of limitations begins to run on April 21,
1971, and, provided there are no circumstances
to toll the statute, it will operate to bar prosecu-
tion on April 21, 1977.

(4) Willful failure to perform—Offenses relat-
ing to the willful failure to perform certain acts
are not complete until the failure becomes will-
ful. [Arnold v. U.S.] Usually itis possible to prove
that willfulness was present on the date the
return was due. An exception would be a situa-
tion where an individual failed to pay his/her tax
on the due date and continued in this failure
until three months later, at which time he/she
stated that he/she was not going to pay the tax
because he/she did not want the Government
to spend his/her money. Under such circum-
stances, the statute may be interpreted as run-
ning from the date the individual made the latter
statement. [Capone v. U.S.]

(5) Continuing offense—In the case of in-
stantaneous crimes, the statute of limitations
begins to run with the consummation of the
crime whereas in the case of a continuing of-
fense, such as conspiracy, the statute of limita-
tions does not begin to run until the criminal
conduct ceases.

(6) Attempt to defeat and evade—Violations
involving willful attempts to defeat and evade
taxes are complete on the date of the occur-
rence alleged as a means of attempted eva-
sion. Usually, the filing of the return marks the
climax of the willful attempt and the period of
limitations begins to run from the filing date or
the due date. However, an attempt to evade tax,
or attempt to evade payment, may occur at a
later date. A false statement by a taxpayer dur-
ing a conference several months after a return
was filed was determined to be a willful attempt
to evade tax for which the period of limitations
began on the date of the false statement. [U.S.
v. The Beacon Brass Co., Inc.] False state-
ments made in 1955, 1956, and 1957 in offers to
compromise tax liabilities for 1941 through 1946
constituted willful attempt to evade payment,
on which the periods of limitation began when
the statements were made. [U.S. v. Mousley]

(7) Conspiracy—The crucial question in de-
termining whether the period of limitations has
run in a conspiracy charge "‘is the scope of the

419.3
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conspiratorial agreement, for it is that which
determines both the duration of the conspiracy,
and whether the act relied on as an overt act
may properly be regarded as in furtherance of
the conspiracy.” [Grunewald v. U.S.; Forman v.
U.S.] For example, if the central objective of a
conspiracy was to protect taxpayers from tax
evasion prosecutions on which the statute of
limitations did not bar prosecution until 1980
and if nonprosecution rulings were obtained in
1977 as an installment of what the conspirators
aimed to accomplish, then the period of limita-
tions on the conspiracy would not begin to run
until 1980 when the objective of the conspiracy
was entirely accomplished. If the conspiracy is
limited to an attempt to defeat and evade taxes
by filing a false and fraudulent return, the con-
spiracy ends at the time the return is filed and
the statute of limitations begins to run from that
date. [U.S. v. Rosenblum, et al.]

(8) Statutory filing date—IRC 6531 states,
among other things, “For the purpose of deter-
mining the periods of limitation on criminal pros-
ecutions, the rules of Section 6513 shall be
applicable.” The pertinent portion of IRC 6513
provides that *. . . any return filed thereof shall
be considered as filed on such last day.” This
language from IRC 6513 has been judicially
approved, on the theory that Congress has the
right to legislate concerning periods of limita-
tions. [U.S. v. Black] in order to avoid controver-
sial issues, a conservative approach would be
to measure the limitation period from the date
on which the return was actually filed or the last
overt act was committed. The statutory filing
date should be used when the conservative
approach would bar prosecution.

(9) Extension of time—Under the Internal
Revenue Code of 1954, where an extension is
granted and the return is thereafter filed, the
statute of limitations begins to run from the date
of filing. [U.S. v. Habig]

419.4 (1-18-60)
Tolling of the Statute of
Limitations
(1) IRC 6531 provides:
(a) That the statute of limitations will be
inoperative during the time an offender is out-
side the United States or is a fugitive from jus-
tice; and
(b) Thatwhere acomplaintisinstituted be-
fore a Commissioner of the United States within
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the limitation period, the time is extended until
nine months after date of the making of the
complaint.

(2) Absence from the United States—Tax-
payer absence from the United States tolls the
statute of limitations for that period regardliess
of the reason for the absence.

(3) Fugitive from justice—"''The essential
characteristic of fleeing from justice is leaving
one’'s residence or usual place of abode or
resort, or concealing one’s self, with the intent
to avoid punishment.” [Brouse v. U.S.] A flight
to escape an anticipated prosecution is suffi-
cient and it does not have to be made after an
indictment has been brought. [Streep v. U.S.]
The intent is indispensable and thus the with-
drawal or concealment must be voluntary. [U.S.
v. Hewecker] Moreover, if one voluntarily flees
with the requisite intent, he/she cannot later
successfully contend that his/her absence was
prolonged against his/her will and that the stat-
ute should have commenced running again
when he/she would have returned had he/she
been free to do so. [McGowen v. U.S.] The
character of the original flight colors the ab-
sence so as to render the defendant a fugitive
from justice throughout the period of absence.

(4) Complaint—The extension applies if the
complaint filed with the Magistrate contains
probable cause that an offense has been com-
mitted and that the defendant committed it. The
defendant must be given notice by service of a
court summons or an arrest warrant. A prelimi-
nary hearing is h=ld within reasonable time un-
less waived by the defendant or superseded by
indictment. |f the complaint does not support a
finding of probable cause, the tolling of the
statute of limitations is invalidated. This provi-
sion relates to situations in which the Govern-
ment cannot obtain an indictment within the
normal limitation period because of the grand
jury schedule and is not intended to provide the
Government additional time to conduct its in-
vestigation. [Jaben v. U.S]

(5) Further discussion of complaints is in
721.

41(10) (1-18-80) 9781

Conspiracy (Section 371, Title 18)
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41(10).1 (1-18-80)
Statutory Provisions

It is a criminal offense for two or more per-
sons to conspire either to commit any offense
against the United States or to defraud the
United States, or any agency thereof in any
manner for any purpose, if one or more of such
persons do any act to effect the object of the
conspiracy. The statutory provisions covering
this violation are set forth in full in 222.(11).
There is no civil penalty specifically applicable
to this offense.

9781

41(10).2 (1-18-80)
Elements of Offense of
Conspiracy

(1) The elements of a criminal violation under
this USC section are:

(a) A combination of two or more persons.

(b) An agreement to accomplish the pur-
pose of the conspiracy.

(c) An overt act to effect the objective of
the agreement.

(2) Venue liesin any judicial district where an
overt act was committed [Dieh! v. U.S.] and a
six-year period of limitations is applicable if the
conspiracy is to defraud or attempt to defraud
the United States, or any agency thereof, or to
attempt in any manner to evade or defeat any
tax or the payment thereof. {26 USC 6531] All
other conspiracies fall within a five-year period
of limitations. [18 USC 3282]

9781

41(10).3 (1-18-80)
Application of Conspiracy Statute

(1) A practice of self-restraint has been ap-
plied with respect to the use of the conspiracy
statute. As a rule conspiracy charges have not
been instituted when evidence was available to
make out charges of violations of substantive
statutes. |f proof exists to support substantive
charges, the addition of conspiracy counts
would involve needless duplications. Judge
Learned Hand stated: "... so many prosecu-
tors seek to sweep within the dragnet of con-
spiracy all those have been associated in any
degree whatever with the main offenders. That
there are opportunities of great oppression in
such a doctrine is very plain, and it is only by
circumscribing the scope of such all compre-
hensive indictments that they can be avoided.”
[U.S. v. Falcone]

(2) The Supreme Court has also warned that
it will “view with disfavor attempts to broaden
the already pervasive and wide-spreading nets

9781

of conspiracy prosecutions.” [Grunewald v.
U.s]

(3) An acquittal on a criminal charge does
not preclude a prosecution of a conspiracy to
commit the same criminal violation. [U.S. v.
Waldin] It has also been held that the same
overt acts charged in a conspiracy count may
also be charged and proved as separate crimi-
nal violations since the agreement to do the act
is distinct from the act itself. [U.S. v. Bayer]

41(10).4 (1-18-80)
Construction of Conspiracy
Provisions

9781

41(10).41 (1-18-80)
Definition
Conspiracy is a combination of two or more
persons, by concerted action, to accomplish a
criminal or untawful purpose, or some purpose
not in itself criminal or unlawful by criminal or
unlawful means. [Marino v. U.S.] The crime is
not complete until an overt act is done by least
one of the conspirators to effect the object of
the conspiracy. [Marino v. U.S.] The purpose of
requiring an overt act is to confirm the serious-
ness of the participants in the agreement. It
affords an opportunity for one or all of the par-
ties to abandon their design before the act is
done, and thus avoid the penalty prescribed by
the statute. [U.S. v. Britton; U.S. v. Halbrook}

9781

41(10).42 (1-18-80)
Parties in Conspiracy
It is necessary that the conspirator intend to
be a party to the conspiracy and one who pre-
tends to join a conspiracy in order to trap the
criminals is not a conspirator. There must be
intentional participation in the transaction with
the view of furthering the common purpose, but
the mere knowledge, acquiescence, or approv-
al of an act without cooperation or agreement to
cooperate, is not enough to constitute one a
party to a conspiracy. [U.S. v. Thomas] Thus, if
an officer knew that several other officers of a
company were meeting at a particular place to
fraudulently rewrite a set of business records in
an attemptto misiead aninternal revenue agent
who was planning to audit the return filed by the
company and the officer did not participate in
any way to further the plan, he/she would not
become a conspirator. When a conspiracy ex-
ists, the joining of new members thereafter
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does not create a new conspiracy. [U.S. v. Mari-
no; Hagen v. U.S.] Conversely, if one or more of
the conspirators withdraw, such withdrawal nei-
ther creates a new conspiracy nor changes the
status of the remaining members. [Graham
Johnson v. U.S.; Craig v. U.S.] A person may
become a conspirator by joining in an existing
agreement or by knowing of its existence and
committing an overt act in furtherance thereof.
[Craigv. U.S.; U.S. v. Olmstead] After joining, a
co-conspirator becomes responsible for all
acts and all statements of all participants which
are committed in connection with the plan and
common object of the conspiracy [Connelly v.
U.S.]whether done before or after he/she joins
the conspiracy. [Bakerv. U.S.; Coatesv. U.S.]A
conspirator may withdraw by an affirmative and
effective act that disavows or defeats the pur-
poses of the conspiracy. [Blue v. U.S.; U.S. v.
Christian W. Beck] He/she is not liabie for the
subsequent acts of his/her former associates
and the statute of limitations commences to
run, as to him/her, upon his/her withdrawal.
[Hyde v. U.S.; Eildredge v. U.S.] A conspirator
may avoid guilt completely by withdrawing prior
to the commission of the first overt act that
furthers the conspiracy. [Marino v. U.S.] When
only two persons are charged with conspiracy
ard there is no evidence implicating anyone
else, acquittal or reversal as to one is acquittal
orreversal as to the other. [U.S. v. Fox] Howev-
er, if the indictment charges two named con-
spirators and persons unknown as co-conspira-
tors, and there is evidence to support the
charge that one of the two defendants con-
spired with the unknown persons, that defend-
ant’s convictions may stand in spite of the fact
that the other named defendant is acquitted.
[Pomerantz v. U.S.; U.S. v. Gordon] The rule
that acquittal of all alleged conspirators except
one results in acquittal of all applies only to
acquittals on the merits. [U.S. v. Fox] Thus, if
the charge against one of two conspirators is
dismissed as the result of a nolle prosequi, it
would not affect the case against the other
since a nolle prosequi does not amount to a
dismissal on the merits. All acts and statements
in furtherance of the conspiracy may be intro-
duced in evidence against the conspirators on
trial regardless of whether the person who com-
mitted such act or made such statement is on
trial. [Lewis v. U.S.] A person’s involvementin a
conspiracy cannot be established through his/
her alleged co-conspirator’s acts or declara-
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tions done or made in his/her absence without
proof from another source of his/her connec-
tion with the conspiracy. [Glasserv. U.S.; U.S. v.
Wortman] A corporation can be a conspirator
with other corporations, or with natural persons
including its own officers, employees or stock-
holders. It is responsible for the acts of its
agents which are performed within the scope of
their authority. [Old Monastery Company v.
U.S.] Partners may be prosecuted for conspira-
cy to defraud the Government of income taxes
by making false and fraudulent partnership and
individual returns. [Lisansky v. U.S.] A husband
and wife may be found guilty of conspiracy,
being considered separate persons under the
conspiracy statute. [U.S. v. Dege] All conspira-
tors need not be defendants. Should the prose-
cution require the testimony of one of the con-
spirators to prove the conspiracy, he/she could
be named in the indictment as a co-conspirator
even though he/she is not named as a defend-
ant. [U.S. v. Gordon]

41(10).43 (1-18-50)
Nature of Conspiracy Agreement
Conspirators usually do not put their agree-
ments into writing nor do they make public their
plans. Hence, a conspiracy is rarely susceptible
of proof by direct evidence and must usually be
deducted from the conduct of the parties and
the attending circumstances. [Cruz v. U.S.; Tel-
man v. U.S.] It is sufficient to show that the
minds of the parties met in an understanding
way so as to bring about an intelligent and
deliberate agreement to do the act or acts
charged, although such an agreement is not
manifested by any formal words. [Telman v.
U.S.] It is not necessary that each conspirator
know or see the others [Blumenthal v. U.S.;
Martin v. U.S.], butit is necessary to prove that
each person charged in the conspiracy knew of
the agreement and had a corrupt motive or evil
intent. [Cruz v. U.S.] The conspiracy is distinct
from the crime contemplated and one may be
convicted of both the completed crime and the
conspiracy, even though the completed crime
was alleged as the overt act necessary to con-
vict for conspiracy. [Pinkerton v. U.S.] After the
central purpose of a conspiracy has been at-
tained, a subsidiary agreement to conceal may
not be implied from circumstantial evidence
showing merely that the conspiracy was kept
secret and that the conspirators took care to
cover up their crime in order to escape detec-
tion and punishment. [Grunewald v. U.S.; For-
man v. U.S.; Krulewitch v. U.S.; Lutwak v. U.S.]
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41(10).44 (1-18-80)
Overt Act in Conspiracy
An overt actis any act or statement designed
to advance, aid, or assist in accomplishing the
object of the conspiracy agreement. It need not
be a violation of the law within itself and may be
asinnocent as calling at the office of the District
Director of Internal Revenue in order to obtain a
blank claim form. It is not necessary that each
conspirator commit an overt act {[Braverman v.
U.S.; U.S. v. Donald Johnson) and, therefore, a
party to a conspiracy agreement may become
guilty of conspiracy without any knowledge that
a co-conspirator actually committed an overt
act. [Brock v. Hudspeth] Preparing, signing, and
filing a false return are appropriate overt acts in
aconspiracy to attempt to defeat and evade the
payment of tax by filing a false and fraudulent
return.

9781

41(10).45 (1-18-80)
Defraud in Conspiracy

The word *“‘defraud” as used in this USC sec-
tion is broad encugh to include anything which
interferes with or hampers the United States in
the successful prosecution of any policy, as
well as the ordinary common law meaning of
the word. [U.S. v. Slater] For example, a con-
spiracy to cause Government officers to ne-
glect their duties would be a conspiracy io de-
fraud the United States of their honest and
effective services.

9781

41(10).46 (1-18-80)
Duration of Conspiracy

(1) Conspiracy is a continuing crime [Ryan v.
U.S.] first complete upon the performance of
the first overt act in furtherance of the conspira-
cy agreement, and it continues until the com-
pletion of the last overt act, including the divi-
sion of the fruits of the crime, if any. The termi-
nal date of the conspiratorial relationship is par-
ticularly important in settling problems relating
to the admissibility of evidence, prosecution of
later joining conspirators, and the running of the
period of limitations. In determining the termina-
tion date, it is necessary to consider carefully
the terms of the agreement. The Supreme
Court has stated that:

“. .. the crucial question in determining whether the statute
of limitations has run is the scope cf the conspiratorial agree-
ment, for it is that which determines both the duration of the
conspiracy and whether the act relied gn as an overt act may

property be regarded as in furtherance of the conspiracy.”
[Grunewald v. U.S.]

9781

(2) If the conspiracy involves an attempt to
defeat and evade the payment of income tax by
filing a false and fraudulent income tax return,
the conspiracy ordinarily terminates at the time
the return is filed. [U.S. v. Rosenblum] Howev-
er, a conspiracy to evade taxes by making false
statements to conceal unreported income was
held to continue through the making of such
statements. [Forman v. U.S.]

41(11) (1-18-80) 9781
Willfulness
41(11).1 (1-18-80) 9781

Definition of Willfulness

(1) Willfulness is an essential element of
proof with respect to most criminal violations
investigated by special agents. The term “‘will-
ful” however, is not defined by statute; thus for
its definition we must rely on precedent estab-
lished by court decisions. In commenting on this
statutory omission the Supreme Court in Spies
v. U.S. stated that:

“Congress did riot define or limit the methods by which a
willful attempt to defeat and evade might be accomplished
and perhaps did not define lest its efforts to do so result in
some unexpected limitation. Nor would we by definition con-
strict the scope of the Congressional provision that it may be
accomplished ‘in any manner'."’

(2) Willfulness has been interpreted in many
ways with respect to the various statutes. It may
mean one thing in civil cases and quite another
thing in criminal prosecutions.

(a) Usually, where civil penalties are in-
volved, willfuiness means actions *‘knowingly,”
"‘consciously,” or “intentionally’ taken. A vol-
untary course of action as distinguished from
accidental would seem to satisfy the civil re-
quirements. [Paddock v. Siemoneit; Wilson v.
U.S.]

(b) When used in criminal revenue stat-
utes, the word “willful”’ generally means an act
done with a bad purpose; without justifiable
excuse; stubbornly, obstinately, perversely. As

stated by the Supreme Courtin U.S. v. Murdock:

“The word 1s also employed to characterize a thing done
without ground for believing it is tawful . . or conduct marked
by careless disregard whether or not one has the right so to
act. ... "This court has held that where directions as to the
method of conducting a business are embodied in a revenue
act to prevent loss of taxes, and the act declares a willfut
failure to observe the directions a penal offense, an evil mo-
tive is a constituent element of the crime.

* * * * *

"“Congress did not intend that a person, by reason of a
bona fide misunderstanding as to his fiability for the tax, as to
his duty to make a return, or as to the adequacy of the rec-
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ords he maintained, should become a criminal by his mere fail-
ure to measure up to the prescribed standard of conduct.”

(3) Knowledge, specific intent, and bad pur-
pose are necessary elements of criminal willful-
ness. They are to be distinguished from motive,
which is the reason or inducement for commit-
ting an act. For example, an individual may
deliberately understate his income in order to
have sufficient funds to supportinvalid parents.
While his motive may be admirable, he had a
specific intent to evade payment of his income

taxes. It has been stated that:

"Motive is not an essential element of a crime. The most
laudable motive is no defense where the act committed is a
crime in contemplation of law. . .. Proof as to motive may oe
of assistance in throwing light on the intent with which the act
was committed. . . (Kobay v. U.S.]

(4) The Supreme Court in the Spies case
enunciated the same principle in a different

fashion. The court stated:

“If the lax-evasior molive plays any part in such conduct
the offense may be made out even though the conduct may
also serve other purposes such as concealment of other
cnme.”

41(11).2 (1-18-80) 9781
Proof of Willfulness

(1) Willfulness is a state of mind which is
rarely susceptible of direct proof. It involves a
mental process which is usually proved through
circumstantial evidence. [Paschen v. U.S.] Di-
rect evidence of witlfulness can only be accom-
plished through an admission or a confession.

(2) In the Spies case, supra, the court enu-
merated certain conduct which may create in-
ferences of willful attempted evasion of income
taxes:

“by way of illustration, and not by way of limitation, we
would think affirmative wiilful attempt may be inferred from
conduct such as keeping a double set of books, making false
entries or alteratons, or false invoices or documents, de-
struction of books or records, concealment of assats or cov-
ering up sources of income, handling of one's affairs to avoid
making the records usual in transactions of the kind, and any
conauct, the likely effect of which would be to misiead or to
conceal.” (Italics supplied )

(3) Frequently, circumstantial evidence of
willfulness will consist of acts subsequenttothe
filing of a false income tax return. For example,
attempted bribery of a revenue agent during an
investigation [Barcott v. U.S.]; visits to undis-
closed safe deposit boxes after having been
questioned about assets [Barcott v. U.S.]; mak-
ing false statements [U.S. v. Beacon Brass
Co.]; withholding records during the investiga-
tion [U.S. v. Glascott] and influencing the testi-

41(11)1
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mony of prospective witnesses. [Myers v.
Comm.]

(4) Furthermore, in proving willfulness, evi-
dence of other similar offenses and like con-
duct at time proximate to the offense charged
may be admitted. [Weiss v. U.S.] This type of
evidence does not prove the particutar crime
charged but tends to show a continuity of un-
lawful intent and is an exception to the general
rule that evidence of another crime unconnect-
ed with the one on trial is inadmissible. Cases
contain numerous instances of this principle.
For example, admitted into evidence was testi-
mony concerning the failure to file returns in
prior years [Ayash v. U.S.; U.S. v. Gannon, U.S.
v. Merle Long]; also the filing of a fraudulent
return for a prior year [Hoyer v. U.S.; Morrison v.
U.S.]; and the failure to supply information for
rnany prior years. [Pappas v. U.S.]

(5) Thedetermination of willfulness of a crim-
inal act is the function of the jury under proper
instructions from the court. [Morissette v. U.S.]
Usually, the jury will be told that direct proof of
willful or wrongful intent or knowledge is not
necessary; that it is not possible to look into a
man’s mind to see what went on; thatintentcan
only be determined from all the facts and cir-
cumstances; thatintent and knowledge may be
inferred from various acts. [U.S. v. Swidler] The
instruction may include the comment that the
jury may consider the taxpayer’s refusal to pro-
duce books and records for inspection by the
Internal Revenue Service. [Louis C. Smith v.
U.S.; Beard v. U.S.; Olson v. U.S.] However, it
has been held improper for a judge to instruct
the jury that it may consider attempts to impede
in determining intent, where a corporate officer-
taxpayer has resisted, on purely technical rath-
er than self-incrimination grounds, the legality
of a summons served on his/her corporation.
Unsuccessful resistance does not create any
different connotation than successful resist-
ance. [U.S. v. Grant Foster]

(6) It is error to instruct the jury that every
citizen is presumed to know the law, and that
ignorance of the law is no excuse or justification
for its violation. Guilty knowledge of the conse-
quences of the act done is the essence of the
offense, and evidence which may support- or
detract from such guilty knowledge is admissi-
bie. [Haigler v. U.S.]

41(11).3 (1-18-80) 9781
Defenses Bearing upon

Willfulness
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41(11).31 (1-18-80)
Defenses of Willfulness
(1) Advice of counsel [U.S. v. Phillips], ac-
countant [Samish v. U.S.], or Government
agent [Benetti v. U.S.}, if relied upon by the
defendant, may be a valid defense to a willtul
violation. However, if it can be shown that the
defendant did not act in good faith upon such
advice by not following it [Barrow v. U.S.], or
that he/she did not fully inform the advisor of all
the facts [U.S. v. McCormick; Clark v. U.S.], or
that he/she sought advice from one not quali-
fied to give it [Pottash Bros. v. Comm.], or from
one who he/she had reason to believe was not
qualified, the defense is vitiated. An attempt by
the defendant to shift responsibility for a fraudu-

lent return to the person who made out the
return or kept the books can be met with proof,
direct or circumstantial, that the defendant
knew or should have known the return was
false. [Lurding v. U.S.] Such proof may take the
form of testimony by bookkeepers or other of-
fice help about the defendant’s knowledge of
the book entries or lack of entries.

(2) Disclosures, amended returns, and pay-
ments of tax after the filing of frauduient returns
may have probative value in establishing the
state of mind at the time of the alleged criminal
acts. [Heindel v. U.S.] Most courts have regard-
ed the prompt filing of amended returns and
payment of delinquent tax as admissible evi-
dence to show lack of willfulness. [Heindel v.
U.S.; Berkovitzv. U.S.; U.S. v. Stoehr] However,
evidence that such disclosure and delinquent
payment was prompted by a fraud investigation
could serve as an incriminating admission of
the defendant's culpability. [Emmich v. U.S.]
Accordingly, intensive investigation of the cir-
cumstances attending the preparation and fil-
ing of amended returns in such instances is
imperative.

(3) Cooperation ¢f the taxpayer at the start of
the investigation is sometimes claimed to be
indicative of innocence. The contention is that
he/she willfully defrauded the revenue he/she
would continue to conceal the truth from the
investigators. This defense is rarely persuasive
if the facts and circumstances attending the
commission of the alleged offense create an
inference of willfulness. {U.S. v. Swidler] Subse-
quent cooperation during the investigation may
only serve to mitigate the penalty.

(4) Lack of education and business experi-
ence are used as defenses to criminal intéent.
Ignorance of internal revenue requirements
and unfamiliarity with business practices may
be urged as the reasons for alleged violations.

8781

Taxpayers faced with conclusive evidence of
substantial amounts of unreported income wili
frequently claim that it resulted from mistake
caused by their lowly educational background
or inexperience in financial affairs. For exam-
ple, a successful shoe manufacturer may claim
that he/sheis an expert shoe fabricator but that
he/she can hardly read or write, while a promi-
nent physician may contend that he/she was
never good at figures and was too busy caring
for the ill to keep accurate records of his/her
earnings. These defenses may be argued to the
jury, but their effect would depend, as in the
case of cooperation, upon all the facts and
circumstances surrounding the commission of
the offense. [Fischer v. U.S.; U.S. v. Glascott]

(5) Poor health, good character, and integrity
are also resorted to as exculpatory factors.
Whether the mental and physical condition of
the defendant at the time of the alieged offense
was such as to deprive him/her of his/her
sense of reason is one more fact to be deter-
mined by the jury. The defense is made that
willfulness cannot be present when the defend-
ant did not know what he/she was doing or was
so incapacitated as to be unable to attend to
his/her financial affairs properly. [Collins v.
Comm.; U.S. v. Glascott] Closely connected
with this defense is the claim that the defendant
was a person of good character and integrity
and could not reasonably have intended to de-
fraud the United States. The courts have held
that the jury may consider good reputation in
itself sufficient to raise a reasonable doubt of
the defendant’s guilt. [U.S. v. Wicoff]

(6) The defendant may utilize any other de-
fense which might have a bearing on willful-
ness. The validity of the contention is deter-
mined by the jury. All defenses are usually re-
butted with evidence of specific acts which cre-
ate an inference of intentional violation.

41(11).32 (1-18-80)
Entrapment

(1) Entrapment may be used as a defense
against the allegation of wiflfulness, if a Govern-
ment agent induces a person to commit a crime
he/she would not otherwise have committed.
To constitute entrapment it must be shown that
the agent originated and implanted the intentin
the mind of the violator. If the agent merely
offers the opportunity for a person to commit a
crime the person aiready intended, or if a per-
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son already engaged in the violation is simply
awaiting an opportunity to continue with it,
which the agent furnishes, there is no entrap-
ment. [Sorrelsv. U.S.; Shermanv. U.S.; Gorinv.
U.s]

(2) Government undercover agents or infor-
mants may present themselves to violators in
disguise, as long as the disguise does not moti-
vate an otherwise innocent person to commit a
crime. It is not entrapment to use an informant
or decoy to obtain evidence of the commission
of a crime, even though the informant partici-
pates in the violation, so long as the crime is not
instigated by the Government agent. [U.S. v.
Roett; Papadakis v. U.S.] However, a contin-
gent fee arrangement for an informant to pro-
duce evidence against a particular person, of a
crime not yet committed, isimproper uniess the
agent has prior certain knowledge that the per-
son is already engaged in illegal activity, and
specifically instructs the informant not to induce
commission of the offense, but merely to offer
opportunity to continue with it. [Williamson v.
u.Ss.|]

(3) If a person offers a Government agent a
bribe, which the agent has not solicited, it is not
improper to set a trap to apprehend the bribe
offeror. [Lopezv. U.S.; U.S. v. Kabot; Todiscov.
U.Ss]

(4) When a principal unjustifiably claims en-
trapment, evidence should be obtained of his/
her pastrecord, including his/her reputation for
committing similar acts, to combat his/her
claim.

(5) A defense of entrapment is rarely raised
where the alleged violation consists of filing a
fraudulent return, since the violation would usu-
ally occur before an investigation has been
initiated.

41(11).33 (1-18-80)
Embezzled Funds and Other
lllegally Obtained Income

(1) In the past some taxpayers have suc-
cessfully met allegations of understated in-
come with the defense that it was not income
because it constituted embezzled funds. The
theory for nontaxability of such funds was: ab-
sence of a claim of right to the alleged gain; and
a definite unconditional obligation to repay.

41(11).32
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[Wilcox v. Commissioner] This theory was un-
der constant attack almost from the time that
the landmark Wilcox case was decided. Courts
weakened the theory by including as taxable
income, money acquired by swindling or
through fraudulent representations [Rollingerv.
U.S.], extortion [Rutkin v. U.S.], kickbacks [U.S.
v. Wyss; Berrav. U.S.] orlarceny. [U.S. v. lozia]
In holding the proceeds of extortion taxable, the
Supreme Court said, *‘An unlawful gain, as well
as a lawful one, constitutes taxable income
when its recipient has such control over it that,
as a practical matter, he derives readily realiza-
bie economic value from it." [Rutkin v. U.S.]
Lower courts confronted with embezzlement-
like situations went to great lengths to distin-
guish their facts from Wilcox, using the reason-
ing plainly stated in Rutkin: “We limit that case
(Wilcox) to its facts.”

(2) Finally, confronted squarely in anincome
tax evasion case with taxability of embezzled
funds, the Supreme Court on May 15, 1961, on
the authority of Rutkin, reversed Wilcox, using
this language: “We believe that Wiicox was
wrongly decided. . .. Thus, we believe that we
should now correct the error and the confusion
resulting from it, certainly if we do so in a man-
ner that will not prejudice those who might have
relied on it.”" [James v. U.S.]

(3) Although reversing Wilcox and making
embezzled funds taxable, the James opinion
reversed the defendant's conviction, on the
theory that willfulness could not be proved be-
cause he might have retied on Wilcox in failing
to include embezzled funds in gross income.
The same theory has since been followed in a
Court of Appeals case. [Beck v. U.S]

420 (1-18-80)
Methods of Proving Income

9781

421 (1-18-80)
Introduction

9781

(1) In order to establish a criminal offense
under IRC 7201, the special agent must devel-
op evidence to prove a substantial amount of
additional tax due and willful attempt to evadeit.
To prove the first element of the offense, it is
necessary to establish that the correct taxable
income is in excess of that reported.
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(2) Taxable income may be established by
the direct or indirect approach. The former con-
sists of the specific item method which involves
proof of transactions (sales, expenses, etc.)
affecting taxable income. The latter approach
relies upon circumstantial proof of income by
use of such methods as net worth, expendi-
tures, and bank deposits. Usually, taxable in-
come can be established with less difficulty by
the direct approach and for this reason it should
be used whenever possible.

(3) Taxpayers, almost without exception, re-
port theirincome by the specific item or specific
transaction method; that is, the computations
which are reflected in their income tax returns
-are based upon the sum total of the transac-
tions they engaged in during the taxable period.
Most taxpayers maintain books and records in
which these various transactions are recorded
as they occur. In a specific transactions case,
the Government endeavors to prove that the
transactions in which the taxpayer engaged
during the year were not completely or accu-
rately reflected in his/her income tax return,
with the result that his/her income tax liability
was understated, and that such result was
willful.

(4) In numerous cases the courts have ap-
proved the use of the following indirect meth-
ods of determining income: net worth [Holland
v. U.S.}; expenditures [U.S. v. William R. John-
son); and bank deposits. {Gleckman v. U.S.]
Although these methods are considered cir-
cumstantial proof of taxable income, the courts
have approved them for use in determining tax-
able income for criminal prosecution on the
theory that proof of unexpended funds or prop-
erty in the hands of a taxpayer may establish a
prima facie understatement of income requiring
a taxpayer to overcome the logical inference
drawn from the provable facts. In one income
tax case [Jelaza v. U.S.], the Government em-
ployed all three methods—net worth, expendi-
tures, and bank deposits—to show corrected
income. With respect to the establishment of a
prima facie case by such evidence, the Court
stated:

“In these (and other similar) cases, the Courts have been
careful to point out that tindings of fraud have been sustained
if, but only if, the taxpayer has offered no explanation, or no
adequate explanation, of the discrepancies between (on the
one hand) expenditures and/or bank deposits and/or in-

creases in net worth and (on the other hand) the amount of
income reported by the taxpayer."

(5) Another indirect method of proof is per-
centage mark-up. (Intell. Digest, Oct.-Nov.—
Dec. 1975, p. 9) This method is sometimes used
to corroborate other methods used in criminal
cases and has been used as the method of
proof in civil cases.

422 (1-18-80)

Distinguishing Between
Accounting Systems, Accounting
Methods, and Methods of Proving
Income

(1) For many years there has been much
confusion regarding the synonymous use of the
terms “‘accounting system," “‘accounting meth-
ods,” and “methods of proving or determining
income." It is not unusual to hear reference
made to the net worth and expenditures meth-
od as a method of accountingwhenin factitis a
method of proving income by circumstantial or
indirect evidence. [Holland v. U.S.]

(2) There are two basic accounting systems,
the single entry and the double entry system,
but there are various methods of accounting,
such as cash, accrual, hybrid, installment, and
long-term or completed contract methods. The
usual methods of determining or proving in-
come are specific item, net worth, expendi-
tures, bank deposits, and percentage methods.

9781

(3) Taxable income must be computed, for
purposes of criminal prosecution, under the ac-
counting method by which the taxpayer reguiar-
ly computes his income. The reason for this is
given in Morrison v. U.S.:

“In this cnminal proceeding it was necessary to estabiish
not only that the tax liabilities here were understated, but that
the understatement was attributable, at least in part, 1o the
fact that the taxpayer's returns were not honestly prepared.
Proof of the latter fact could only be accomplished by adopt-
ing and consistently applying the taxpayer's own method of
accounting.”

(4) |f no method of accounting has been reg-
ularly empioyed or if the method employed
does not clearly reflect income, the computa-
tion shall be made in accordance with such
method as, in the opinion of the Commissioner,
does clearly reflect income. [26 USC 4486]

423 (12-7-81)
Specific Item Method of Proving
Income

9781

423.1 (12-7-81)
General

(1) In a specific item case, the Government
tries to prove that the specific transactions in
which tha taxpayer engaged during the year
were not completely or accurately reflected in
his/her income tax return, with the result that
his/her income tax liability was understated,
and that such understatement was wilifully
made. This method offers the most direct meth-
od of proving unreported income. It is easier

423.1
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than other methods to present in court and is
readily understood by jurors.

(2) Omitted income, fictitious deductions,
false exemptions, or false tax credits in their
broadest concept are the means whereby taxes
may be evaded.

(3) Omitted income results from failure to
report any of the numerous items of taxable
income expressed and implied in the Internal
Revenue Code. In the examination of merchant
taxpayers the item of omitted income most fre-
quently encountered is sales revenue and, in
the case of individuals, omitted income is usual-
ly in the form of salaries, dividends, commis-
sions, gains from the sale of property, and/or
fees.

(4) Often a deduction which is considered
fraudulent takes the guise of a fictitious pur-
chase of merchandise or a fictitious expense.
However, it could be any fictitious deduction or
exemption fraudulently claimed as allowable
under the authority of the Internal Revenue
Code.

423.2 (12-7-81) 9781
Unreported Income from
Certificates of Deposit

(1) There are two types of certificates of de-
posit. First, a standard certificate of deposit that
pays interest at intervals throughout the term of
the note, often quarterly. The interest may be
withdrawn without penalty although the under-
lying principal may not be withdrawn without
incurring a substantial penalty. Financial institu-
tions will issue Forms 1099 INT to the depositor
reflecting the interest earned. The second type
is known as an original issue discount certifi-
cate in which the interest is payable only at the
note’s maturity. Pursuant to I.R.C. Section
1232(a)(3), the Service requires holders of this
type of certificate of deposit to report the inter-
est earned on the note pro rata throughout its
term.

(2) The position of the Criminal Tax Division
is that the Criminal Investigation Division should
not recommend prosecution of criminal cases
based upon failure to report interest from origi-
nal issue discount certificates before the certifi-
cates of deposit mature, unless unusual circum-
stances warrant prosecution. In these cases, a
willfulness problem usually arises from the tax-
payer’s lack of actual possession, use, and en-
joyment of the interest during the holding peri-

423.1
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od. No similar problems should be present in
cases involving the standard certificates of de-
posit when the interest is made available to the
taxpayer.

(3) In order to properly identify the type of
certificates of deposit, the final report must ex-
hibit copies of the 1099’s and copies of the
underlying contracts of the certificates. In addi-
tion, the report should discuss exhaustively the
issue of willfulness. For example, the investiga-
tion should determine whether the principal and
interest on a matured certificate was rolled-
over into a new certificate of deposit, whether
premature withdrawal of the principal is subject
to penailties, and whether or not there was a
premature redemption.

424 (1-18-80) 9781
Net Worth Method of Proving

Income

424., (1-18-80) 9781

Introduction

Next to the specific item method, the net
worth method is probably the most frequently
used way of proving taxable income in civil and
criminal income tax cases. There is nothing
complex in the theory of the method. Itinvolves
a determination of the taxpayer's net worth (as-
sets less liabilities) at the beginning and end of
a taxable year, computing the increase or de-
crease in net worth, and then adjusting this
amount for nondeductibie and nontaxable
items. The amount resulting from application of
this theory is taxable income. By comparing it
with income reported, the special agent may
determine whether taxable income has been
correctly reported.

424.2 (1-18-80)
Authority for Net Worth Method
There is no statutory provision defining the
net worth method and specifically authorizing
its use by the Commissioner. However, in nu-
merous cases courts have approved the use of
this method. Perhaps the leading case in this
respect is Holland v. United States handed
down in 1954 by the Supreme Court along with
three companion cases, [Smith v. U.S.; Fried-
berg v. U.S.; U.S. v. Calderon] wherein is out-
lined the broad principles governing the trial
and review of cases based on the net worth
method of proving income. With reference to
the use of the net worth technigue, the court
stated that:

9781
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“To protect the revenue from t.0se who do not ‘render
true accounts,’ the Government must be free to use all legal
evidence available to it in determining whether the story told
by the taxpayer's books accurately reflect his financial
history."

424.3 (1-18-80) 9781
When and How Net Worth Method
Used

(1) The net worth method is most often used
when one or more of the following conditions
prevail:

(a) Taxpayer maintains no books and
records.

(b) Taxpayer's books and records are not
available.

(c) Taxpayer’'s books and records are
inadequate.

(d) Taxpayer withholds books and
records.

(2) The fact that the taxpayer's books and
records accurately reflect the figures on his
return does not prevent the use of the net worth
theory of proof. The Government can look be-
yond the “self serving declarations” in the tax-
payer's books and records and use any evi-

(Next page is 9781-279)

dence available to contravene their accuracy.
[Holland v. U.S.]

(3) In addition to being used as a primary
method of proving taxable income in civil and
criminal income tax cases, the net worth meth-
od can be used:

(a) To corroborate other methods of prov-
ing income.

(b) To test-check accuracy of reported
taxable income.

424.4 (1-18-80) 9781
Establishing the Starting Point

(1) In the Holland case the Supreme Court
said that an essential condition in a net worth
determination of income is the establishment,
“with reasonable certainty,” of an opening net
worth, to serve as a starting point from which to
calculate future increases in the taxpayer’s net
worth. The wisdom of this statement is appar-
ent since an inaccurate beginning net worth will
affect the accuracy of the determination of in-
come subsequent to the base point. For in-
stance, if a taxpayer's beginning net worth is
understated, taxable income for the period un-
der consideration will be overstated.

424.4
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(2) Proof of visible assets and liabilities com-
prising beginning net worth is usually easily es-
tablished by such means as bank records:
county real estate records; brokerage records;
Bureau of Public Debt records; Federal and
state income, inheritance, and gift tax returns
and records; and books and records of the
taxpayer. To establish a firm starting point, it is
necessary to show that the defendant had no
large sum of cash for which credit was not
given. This is usually done by offering evidence
which negates the existence of a cash hoard,
for example:

(a) Written or oral admissions of the tax-
payer to the investigating officers concerning
net worth. [U.S. v. Calderon] Exampies are:
signed net worth statement, oral statement as
to cash on hand.

(b) Failure by defendant to file returns for
years prior to indictment period. [Smith v. U.S.]

(c) Returns filed by the taxpayer for years
prior to prosecution years reflecting income re-
ported that is inconsistent with existence of a
cash hoard. [Smith v. U.S.] This would also
apply to copies retained by the taxpayer. The
taxpayer’s filing record and copies of available
income tax returns should be furnished for at
least five (5) preceding and all years subse-
quent to the starting point to furnish additional
support to the starting point. (See IRM
9827.1(4)) and text 424.4:(2)(h)

(d) Low earnings for years prior to prose-
cution years as shown by records of the Social
Security Administration and former employers.

(e) Networth as established by books and
records of the taxpayer. [U.S. v. Chapman]

(f) Certificate of Assessments and Pay-
ments showing tax assessed for years prior to
the prosecution period. [Vioutis v. U.S.] With
this information and tables showing tax rates
and the amount allowed for exemptions and
dependents, it may be possible to calculate
income reported by a taxpayer for the years in
question. The certificate will not show amount
of withholding, capita! gains or nontaxable
income.

(g) Financial statement presented for
credit or other purposes at a time prior to or
during prosecution period. [Friedberg v. U.S.]
Banks, loan companies, bonding companies,
and the Internal Revenue Service (offers in
compromise) are some of the better sources
from which to obtain this type of document.

(h) Bankruptcy prior to prosecution peri-
ods. [U.S. v. Vassallo] Special Agents may use
the public record of a bankruptcy as a starting

point for net worth purposes. However, Section
7(a)(10) of the Bankruptcy Act 11, USCA
525(a)(10) as amended by title 11 of the Orga-
nized Crime Control Act of 1970, P.L. 91-452,
provides that no testimony or evidence which is
directly or indirectly derived from testimony giv-
en by a bankrupt during bankruptcy proceed-
ings may be offered in evidence against him in
any criminal proceedings. .

(i) Prior indebtedness, compromise of
overdue debts, avoidance of bankruptcy. [Hol-
land v. U.S.]

() Instaliment buying. [Barcott v. U.S.]

(k) History of prior low earnings and ex-
penditures, and checks returned for insufficient
funds. [McFee v. U.S.]

() Loss of furniture and business because
of financial reasons. [Holland v. U.S.]

424.5 (1-18-30)
Taxable Source of Income

(1) In order for income to be taxable, it must
come from a taxable source. [Commissioner v.
Glenshaw Glass Co.] In the Holland case, the
Supreme Court said: “Increase in net worth,
standing alone, can not be assumed to be at-
tributable to currently taxable income. But proof
of a likely source, from which the jury could
reasonably find that the net worth increases
sprang, is sufficient. . .."”

(2) On the basis of the Holland decision, it
appeared to many that proof of a likely source
was necessary in every net worth case. This
was clarified by U.S. v. Massei in which the
Supreme Court said: "In Holland we held that
proof of a likely source was ‘sufficient’ to con-
vict in a net worth case where the Government
did not negative all the possible non-taxable
sources of the alleged net worth increases. This
was not intended to imply that proof of a likely
source was necessary in every case. On the
contrary, should all possible sources of non-
taxable income be negatived, there would be no
necessity for proof of a likely source.”

(3) Inview of the two decisions cited above, it
appears that the Government must either prove
a likely source of taxable income, or negate all
nontaxable sources of income. In cases where
the Government resorts to the latter type of
proof, it is even more important than otherwise
to establish a firm starting point, particularly
with reference to cash on hand.

9781
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(4) Proof of a likely taxable source of income
has been found sufficient in a number of crimi-
nal income tax cases by:

(a) Showing that defendant did not report
certain income on his tax returns. [U.S. v.
Chapman]

(b) Showing that defendant did not report
certainincome for years prior to indictment peri-
od. [U.S. v. Skidmore]

(c) Comparison of business operations
and profits of defendant for indictment years
with profits or prior operations for a comparable
period. In the Holland case the Supreme Court
pointed out that the business of the defendant,
a hotel, apparently increased during the years
in question, whereas the reported profits fell to
approximately one quarter of the amount de-
clared by the previous rmanagement in a com-
parable period.

(d) Effectively contradicting defendant'’s
assertions as to nontaxable sources. in United
States v. Adonis, the salaried defendant had
asserted in a prior unrelated judicial proceeding
that the $44,000 he used to purchase a house
had come from loans and gifts. The Govern-
ment proved that the alleged donor was sup-
ported by her family that the supposed credi-
tors were dummies or of such financial condi-
tion as to imply that they had no available as-
sets to loan. The court considered the conduct
of the defendant "“‘an effort to conceal . .. the
real sources of taxable gain.”

(e) Opportunities of defendant to receive
graft. In United States v. Bryan Ford, the taxpay-
ar was a policeman and a member of the vice
squad. The Court held that evidence admitted
to show opportunity to receive graft, not the
actual receipt of graft, was sufficient to show a
possible source of income. (The Supreme
Courtremanded the case to the District Court to
vacate judgment and dismiss the indictment on
account of the death of the taxpayer.) However,
in Fred M. Ford v. United States, the court said:
“The evidence sufficiently disclosed that in the
defendant’s office of Chief of Police, he had
opportunities of receiving income from graft,
payoffs or other illegal sources. There can, of

424.5
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course, be no presumption that the defendant
was guilty of such gross misconduct as to be the
recipient of such ill gotten gains. The presump-
tion is to the contrary . . . the testimony of this
woman as to payoffs with which the defendant
was not shown to be connected was both erro-
neous and highly prejudicial.” Upon retrial, a
conviction was sustained after the same wit-
ness testified that the defendant had acknowl-
edged the receipt of graft payments.

(f) The character of the business has the
capacity to produce income in amounts deter-
mined by the net worth method. [Costello v.
U.S.]

(5) A likely source is established in net worth
cases by showing that the source reported by
the taxpayer had the potential to produce in-
come substantially in excess of that reported.

(6) Negating nontaxable sources of income
may be accomplished by proving nonreceipt of
loans, gifts, and inheritances by taxpayer's ad-
missions, Federal gift tax returns filed by al-
leged donor, or probate records of deceased
relatives’ estates. If the taxpayer advances a
specific explanation of the sources of funds
expended, the Government does not have to
pursue possible nontaxable sources when the
one given is proven false. [Feichtmeir v. U.S.]

424.6 (1-18-80) 9781
Corroboration of Extra-Judicial
Admissions

(1) During the course of many income tax
investigations involving the net worth method of
proof, the taxpayer will make admissions which
the Government will use in evidence against
him/her during triai of the case. Admissions
may relate to all facets of a case, although in
many instances they pertain to the starting
point, items of living expenses, source of in-
come, and willfulness.

(2) Admissions after the commission of the
crime must be corroborated, if they embrace an
element vital to the Government case. [Daniel
Smith v. U.S.]

(3) The degree and types of corroboration,
along with other aspects of the subject of ad-
missions, are discussed in 345.
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424.7 (1-18-80)
Investigation of Leads

When a taxpayer offers leads or information
during a net worth investigation which, if true,
would establish his/her innocence, the special
agent must investigate the leads if they are
reasonably susceptible of being checked. [Hol-
land v. U.S.] This also applies if a taxpayer
offers leads or information after completion of
an investigation, but within a sufficient time be-
fore tnal. [U.S. v. Vardine] If the Government
fails during the trial of the case to show an
investigation into the validity of the data fur-
nished, the trnal judge may consider the infor-
mation as true and the Government’s case in-
sufficient to go to the jury. Most leads refer to
cash hoards, gifts, inheritances, and loans.
These are well known to the special agent and
should be checked during normal routine of the
investigation. The courts have held that the
Government does not have to investigate leads
which are not within the category of reasonable
verification. [Mighell v. U.S.; Louis Smithv. U.S.;
U.S. v. Bryan Ford] This is a question of judg-
ment and in the final analysis, is always a matter
for the court to determine.

2781

424.8 (1-18-80) 9781
Summaries Prepared by
Government Agents

(1) During atrial of anincome tax case involv-
ing use of the net worth method of proving
taxable income there may be admitted in evi-
dence certain exhibits variously referred to as
schedules or summaries. Strictly speaking
these exhibits are not evidence, but are admit-
ted as summaries of other evidence in the case
only for the assistance and convenience of the
jury in considering the evidence which they pur-
port to summarize. The admissibility and use of
summaries are discussed in 353.

(2) The summary which the special agent
should become most familiar with is the one
showing the computation of taxableincome, an
example of which is set forth in Exhibit 400-1.

(3) During trials the net worth computation
also has been shown by other means, such as

blackboards and charts.

(4) Perhaps the most difficult phase of pre-
worth statement or summary for

volving individual taxpayers and the way of han-
dling them are as follows:

(d) Add to net worth increases or
decreases:

1 Personal living expenses. (See
424.8:(6)(b).)

2 Federal income tax payments.

3 Nondeductible portion of capital loss.

4 Losses on sale of personal assets.

5 Gifts made.

6 Life insurance premiums.

(b) Deduct from net worth increases or
decreases:

1 50% of the excess of net long-term
capital gain over net short-term capital loss. [If a
capital loss carryover is involved, the amount
allowed in determining capital gain or loss must
be deducted in the net worth computation.]
Gifts received.

Inheritances.

Nontaxable pensions.

Veteran's benefits.

Dividend exclusions.

Tax exempt interesi.

Proceeds from life insurance.

Errors in taxpayer's records (in his fa-
vor). [This adjustment relates to honest mathe-
matical and bookkeeping errors found in books
and records of the taxpayer which tend to ac-
count for part of understated income.]

10 Gains on sale of personal residence
(assuming funds are to be invested within the
statutory period).

11 Netoperating loss carryback and car-
ry-forward. In criminal income tax cases there is
judicial authority to ignore net operating loss
carrybacks. (See 413.2:(1) and (2).)

12 Allowed capital loss carry-over (ltem
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1).

13 50 percent of net long-term capital
gain when there is both a ne